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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT Ol NEW YORK 


STATEN ISLAND SUPPLY COMPANY, INC., 


Plaintiff, 75 Civ 


~against~ COMPLAINT 


A.O. SMITH CORPORATION, EQUIPMENT 
DISTRIBUTORS CORP. and BROOKLYN 
PLAINTIFF DE? 
UNION GAS COMPANY, LA gp: IANDS TRIAL 


Defendants. 


Plaintiff, a New York corporation having its 


principal office and place of business at 1390 Richmond 
Terrace, Staten Island, New York, by its attorney, LOUIS 
.C. PULVERMAHCER, P.C., complaining of the defendants 


respectfully alleges: . 


FIRST CAUSE OF ACTION 

1. This action arises under the antitrust. laws 
of the United States, more particularly 15 U.S.C. § 2, 
dameniy known as § 2 of the Sherman Act, and 15 U.S.C. 
§ 13, commonly known as § 2 of the Clayton Act as amended 
by the Robinson-Patman Act. Jurisdiction is conferred upon 
this Court by 15 U.S.C. § § 14 and 26 and by 28 U.S.C. § 
1337. 


Complaint 


2. Plaintiff now is and at all times hereinafter 
mentioned has been a wholesaler of plumbing supply products 
to iuabes and retail users of plumbing supply equipment, 
primarily in the Staten Island, New York area and secondarily 
in the Brooklyn and Queens areca, and is and has been a distrib- 
utor of certain of A.O. SMITI CORPORATION's boilers, heaters 


and plumbing cquipment. 


3. Defendant A.O. SMITH! CORPORATION ("SMITH") is 
and at all times mentioned herein has been a manufacturer 
of watcr heaters, boilers and Plumbing cquipment and 
upon information and belief maintains its principal office 


and place of business in Milwaukee, Wisconsin, and is a 


| 
New York. ace 


4. Defendant EQUIPMENT DISTRIBUTORS CORPORATION 
("DISTRIBUTORS") has been a distributor of Plumbing supply 
products manufactured by defendant SMITH and upon 
information and belief maintains its principal office and 
place of business at 82%41130th Street, Richmond Hills, 
Queens, New York and is a New York corporation. Defendant 
DISTRIBUTORS is in active competition with plaintiff. Upon 
information and belief, defendant DISTRIBUTORS is the only 
other distributor in the City of New York, except Lincoln 


Plumbing Supply, Inc., in Slaten Island. 


Complaint 


5S. Defendant BROOKLYN UNION GAS COMPANY (" GAS COMPANY") 
is a vendor of gas boilers and heaters to the general public 


in Long Island and upon information and belief maintains 


its principal office and place of business at 195 Montague 


Street, Brooklyn, New York, and is a New York corporation. 
6. Defendant SMITH has in all years on and after 
1960 sold boilers, heaters and plumbing equipment directly 
to plaintiff and plaintiff has sold and distributed boilers, 
heaters and plumbing equipment directly to plumbers and 
retail customers primarily in Staten Island and secondarily 
in other counties in the New York City area. 
7. Heretofore defendant SMITH entered into a Distributor 
Sales Agreement ("The Agreement") on October 8, 1973 


terminable by either party on thirty days notice. 


8. Heretofore defendant SMITH, by letter datcd 
February 25, 1975, notified plaintiff that defendant SMITH 
was terminating the Agreement as provided. 

9. During the calendar year 1974, defendant SMITH 
sold to plaintiff plumbing supplies of the wholesale value 
of approximately $300,000. 

1%. Heretofore and on an unknown date Plaintiff offered 
to sell boilers and heaters to defendant GAS COMPANY at 
prices less than those offered by defendant DISTRIBUTORS. 

ll. Defendant SMITH directed plaintiff not to sell 
or offer to sell defendant SMITH's boilers, heaters and 


Plumbing equipment to defendant GAS COMPANY and advised 


3 


Complaint 


Plaintiff that such sales of defendant SMITH's boilers, 
heaters and Plumbing equipment would be made only by defendant 
DISTRIBUTORS. although defendant GAS COMPANY sells defendant 
SMITH's equipment in Staten Island. 

a2. Defendant SMITH manufactures its Plumbing 
products in factories located in Kankakee, Illinois and 
other places located eutside the State of New York. Defendant 
SMITH ships such products in interstate commerce to Plaintiff 
in New York from warehouses and plants located outside the 
State of New York. 

13. All of the boilers, heaters and Plumbing equipment 
which defendant SMITH has heretofore sold to Plaintiff or 
- to other distributors, including defendant DISTRIBUTORS, 
‘in competition with plaintiff have been sold for use or 
resale within the United States. 


14. Upon information and belief defendant GAS COMPANY 


sells defendant SMITI's boilers, heaters and Plumbing 


equipment to the gencral public at prices in excess of 
so-called "list prices", established by defendant SMITH. 
15. Plaintiff sells defendant SMITH's equipment 
at prices oun than the so-called "list prices" established 
by defendant SMITH. 
16. As a direct consequence and result of defendant 
SMITH's notice of termination of the Agreement, defendant 


DISTRIBUTORS will be the Only distributor of defendant 


Complaint 


SMITH 's boilers, heaters and plumbing equipment in the 
City of New York, except bincsin Plumbing Supply, Inc., 
a minor distributor. 7 

17. As a direct consequence of defendant SMITH's 
termination of the Agreement palintiff has been and will 
_be injured in its business and Property in the followina 
manner: 

(a) Plaintiff's profits have been and will be 
diminished by the loss of sales of defendant SMITH's 
boilers, heaters, ana Plumbing equipment. 

(b) Trade has been and will be diverted from plaintiff 
to defendant DISTRIBUTORS and has caused and will cause 
Plaintiff's customers to reduce their purchases of allied 


lines, thus further reducing plaintiff's sales and profits. 


SECOND CAUSE OF ACTION 
itn olla ten tnd ine 5.8, | 
18. Plaintiff repeats the allegations contained in 


paragraphs "1" through "16" hereof. 


19. Upon information and belief defendants SMITH 
and DISTRIBUTORS have combined and conspired with each other 
to monopolize the sale of defendant SMITH's boilers, heaters 
and plumbing equipment in New York City and with defendant 


GAS COMPANY to cause the boilers, heaters and Plumbing 


equipment "7 be sold at non-competitive prices to and by 


deficndant GAS COMPANY to the gencral public. 


6 


Complaint 


20. By the elimination of plaintiff as a distributor 
such discriminatory Asatribution by defendant SMITH has the 
effect of making the price paid by the consuming public 
substantially greater in the New York City area than in 


other areas of distribution within the United States. 


THIRD CAUSE OF ACTION 


21. Plaintiff repeats the allegations contained in 
paragraphs “1" bnepoeh’ *16" and "18", "19" and "20" hereol. 
22. Since January 1, 1973, plaintiff has built 
additional warehouse facilities and purchased special 
handling equipment of value in excess of $200,000 to store, 
supply, handle and deliver the products of defendant SMITH 
t6 wholesale and retail customers of plaintiff. 

23. As a result of defendant SMITH's monopolization 
and attempt to monopolize its pattern of distribution as 


aforesaid, plaintiff has been injured in its business and 


‘property by the resulting loss of sales and profits. 


FOURTH CAUSE OF ACTION 
24. Plaintiff repeats the allegations contained in 
paragraphs "1" through "16", "18", "19", "20". and “22" hereof. 


Complaint 


25. Defendant SMITH's notice of termination of 
the Agreement is irreparable and the consequential injuries 
and damages to plaintiff are continuing and threaten to 


continue in the future. 


WHEREFORE, plaintiff demands a permanent injunction 
against defendant SMITH enjoining defendant SMITH from 
refusing to continue to sell plaintiff boilers, heaters, 
and plumbing equipment and judgment for treble its actual 
damages of $400,000 together with reasonable attorney's fees, 


interest and costs of suit and for such other and further 


relief as to this court may seem just and proper. 


Attucney [ur Plaintiii 
410 Park Avenue 

New York, New York 10022 
(212) Plaza 8-3001 


ANSWER OF DEFENDANT A. O. SMITH CORPORATION 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


STATEN ISLAND SUPPLY COMPANY, INC., 
75 Civ. 461 
Plaintiff, $ 
ANSWER OF DEFENDANT 
- against - A. 0. SMITH CORPORATION 

A. O. SMITH CORPORATION, EQUIPMENT 

DISTRIBUTORS CORP. and BROOKLYN 

UNION GAS COMPANY, 


Defendants. 2 


i ee 


Defendant A. 0. Smith Corporation ("Smith") by its 


attorneys, Turk, Marsh, Kelly & Hoare, answers the Complaint 
of Plaintiff as follows: 
| PIRST CAUSE OF ACTIG,. 

1. Smith admits that the Complaint purports to be 
filed and the action instituted under 15 U.S.C. §§ 2, 13, 14, 
26, and 28 U.S.C. 1337. Smith denies each and every other 
allegation contained in paragraph 1 of the Complaint. 

2. Smith admits that plaintiff has purchased 
certain boilers, heaters and plumbing equipment from Smith 
pursuant to contracts between Plaintiff and Smith. Smith 
denies knowledge or information sufficient to form a belief 
as to the truth of each and every other allegation contained 
in paragraph 2 of the Complaint. 

3. Smith admits that it is and has been a 
manufacturer of water heaters, boilers, and Plumbing equipment, 


and that it is and has been a New York corporation, and that 
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» 


Answer of Defendant A. 0. Smith Corporation 


it maintains its prinoipal offices for the sondust of ita 
business in Milwaukee, Wisconsin. Smith denies knowledge 
or information sufficient to form ao belief as to each and 
every other allegation as may be intended in paragraph 3 of 
the Complaint. 


4, Smith admits, upon information and belief, that 


Equipment Distributors Corporation maintains an office for the 
conduct of its business at 87-41 130th Street, Richmond #111, 
Queens, New York, and admits that Equipment Distributors 
Corporation aas purchased certain boilers, heaters, and other 
plumbing equipment from Smith pursuant to agreements between 
Equipment Distributors Corporation and Smith. Smith denies 
that Equipment Distributors Corporation and Lincoln Plumbing 
Supply, Inc. are the only distributors of Smith products 
either in Staten Island or New York City as a whole. Smith 
denies knowledge or information sufficient to form a belief 
as to the truth of each and every other allegation contained 
in paragraph 4 of the Complaint. 


{ 


5- Smith admits, upon information and belief, that 


| 
Brooklyn Union Gas Company is a vendor of boilers and heuters 


to the general public in the New York metropolitan area, and 
maintains offices for the conduct of its business at 195 
Montague Street, Brooklyn, New York. Smith denies knowledge 


10 
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Answer of Defendant A. 0. Smith Corporation 


or information sufficient to form a belief as to the truth 
of each and every other allegation conta‘ned in paragraph 5 
of the Complaint. 

6. Smith ¢enies each and every allegation contained 


in paragraph 6 of the Complaint. 


7. Smith admits entering into a “Distributor Sales 
Agreement" with Plaintiff on October 8, 1973, the serie of 
which are self-explanatory, so that the characterization which 
constitutes all the other allegations of paragraph 7 of the 
Complaint is denied. 

8. Smith admits the allegations of paragraph 8 of 
the Complaint, except that Smith denies knowledge or informa- 
tion sufficient to form a belief as to the meaning of the 
phrase "as provided" as used in paragraph 8 of the Complaint. 

9. Smith denies knowledge or information sufficient 
to form a belief as to the truth of each and every allegation 
contained in paragraph 9 of the Complaint, by reason of the 
ambiguity of the phrase "wholesale value" as used in paragraph 
9 of the Complaint. Smith affirmatively alleges that during 
the calendar year ending December 31, 1974, Smith sold to 
Plaintiff plumbing supplies for which Plaintiff received 
invoices from Smith requesting payment from Plaintiff to 
Smith in the approximate amount of $290,000. 


Answer of Defendant A. 0. Smith Corporation 


10, Smith denies knowledge or information sufficient 
to form a helief as to the truth of each and every allegation 
contained in paragraph 10 of the Complaint. 

11. Smith admits, upon information and belief, that 
Brooklyn Union Gas Company sells Smith equipment in the New York 
metropolitan area, including Staten Island. Smith denies each 
and every other allegation contained in paragrapi: 11 of the 


Complaint. 


12. Smith admits the allegations of paragraph i2 
of the Complaint. : 

13. Smith denies each and every allegation contained 
in paragraph 13 of the Complaint. : 

14, Smith denies each and every allegation contained 
in paragraph 14 which relates to it, ana denies knowledge and 
information sufficient to form a belief as te the truth of 
each and every allegation contained in paragraph 14 which relatep 
to "gas company". 


215. Smith denies eash and every allegation contained 


in paragraph 15 which relates to it, and denies knowledge and 
information sufficient to form a belief as to the truth of 
each and every allegation: contained in paragraph 15 which 
relates to Plaintirfr. 

16. Smith denies each and every allegation contained 
in paragraph 16 of the Complaint. 


Answer of Defendant A. 0. Smith Corporacion 


17. Smith denies each and every allegation contained 
in paragraph 17 of the Complaint. 


SECOND CAUSE OF ACTION 


18. In answer to paragraph 18 of the Complaint, 
Smith incorporates by reference herein its above answers to 
paragraphs 1 through 16 of the Complaint. 

19. Smith denies each and every allegation contained 
in paragraph 19 of the Complaint. 


20. Smith denies each and every allegation contained 
in peragraph 20 of the Complaint. 


THIRD CAUSE OF ACTION 


21. In answer to paragraph 21 of the Complaint, Smith 
incorporates by reference herein its above answers to para- 
graphs 1 through 16, 18 through 20 of the Complaint. 

22. Smith denies each and every allegation contained 
in paragraph 22 of the Complaint. 

23. Smith denies each and every allegaticn contained 
in paragraph 23 of the Complaint. 


FOURTH CAUSE OF ACTION 


25, In answer to paragraph 24 of the Complaint, 
Smith incorporates by reference herein its above answers to 
paragraphs 1 through 16, 18 through 20, and 22 of the Complaint, 

25. Smith denies each and every allegation contained 
in paragraph 25 of the Complaint. 


Answer of Defendant A. 0. Smith Corporation 


FIRST AFFIRMATIVE DEPENSE 
26. The Complaint fails to state a cause of action. 
against Smith upon which relief can be granted, 


SECOND AFFIRMATIVE DEFENSE 
27. Smith's termination of the "Distributor Sales 
Agreement" entered into by the Plaintirr and Smith on 


October 8, 1973, was properly effectuated pursuant to para- 


graph 13 of that agreement ("TERMINATION") and pursuant to 


Smith's right as a privately owned company to determine to 


whom it will sell the products it manufactures. 


THIRD AFFIRMATIVE DEFENSE 
28. Plaintiff's performance has been and is unsatis- 
factory to Smith by reason of plaintiff's inattention to 
selling to the plumbing trade in plaintiff's primary territory, 
Staten Island. 


FOURTH AFFIRMATIVE DEFENSE 
29. Plaintiff's performance has been and is unsatis- 
factory to Smith by reason of plaintiff's failure to make 
adequate provision for service with regard to saies by plaintiff 
as to which Smith has not waived the requirenents with regard 
to service of paragraph 8 of the "Distributor Sales Agreement" 
entered into by the Plaintiff and Smith on October 8, 1973, 


1% 


Answer of Defendant A. 0. Smith Corporation 


FIFTH AFFIRMAIVE DEFENSE . 
30. Plaintiff has caused newspaper advertisements 


of A. 0. Smith products to be published which were not sub- 
mitted to Smith for approval as roquired by paragraph 8 of 

the "Distributor Sales Agreement" entered into by the Plaintirr 
and Smith on October 8, 1973; which advertisements neglected 
emphasis on provision of service and the importance of “ne 
plumbing contractor, contrary to the sales policy of Smith 
which is important to Smith's business reputation, thereby 
causing damage to Smith's business and reputation, and being 


unsatisfactory to Smith. 


‘SIXTH AFFIRMATIVE DEFENSE 


31. Plaintiff? has not paid for Smith products 
as required by Smith's published payment terms, causing money 
damage to Smith, and being unsatisfactory to Smith. 
WHEREFORE, Defendant A. 0. Smith Corporation demands 
judgment dismissing the Complaint as to it, together with the 
costs and disbursements of this action. 


Dated: New York, N. Y. 
April 24, 1975 a MARSH, KELLY & HOARE 


exander/L.- 
: A Member of the - 
Attorneys for Defendant 
A. 0. Smith Corporation 
666 Fifth Avenue 
New York, New York 10019 
212~765-5900 


TO: 
LOUIS C. PULVERMACHER 
Attorney for Plaintirr 15 
410 Park Avenue 
New York, N. ¥. 10022 


OPINION AND ORDER OF PLATT, D.J. 
DATED MAY 1, 1975 


UNITED STATES DASTRICT CouRT 
EASTERN DIS{RICT OF NEW YORK 


Fe ee LS aR am el 
STATEN ISLAND SUPPLY COMPANY, INC., 
Plaintiff, 


75 C 461 


OPINION 
~against- ; 


A. 0. SMITH CORPORATICN, EQUIPMENT May 1, 1975 
DISTRIBUIONS CORP. and BROCKLYN UNZON 
GAS COMPANY, 

Defendants, 


f . - - «oe . . . 
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FLATT, DJ. 


a Having moved for and obtained a temporary re~ 


straining order on March 31, 19/5, plaintitt now seeks a 
prelininary injunction enjoining the defendant A, 0. SMITH 
CORPORATION and its agents and employces from terminating a 
Distributor Sales Agreement between the plaintiff and said 
defendant dated October 6, 1973, and from refusing and 
Failing to accept ard file plaintiff's orders for bolicrs, 
heaters and plwnbing equipment on the ground that said 
defendant's attempted termination and refusal are in viola- 
tion of the antitrust laws and irreparable harm to the 
plaintLé£ will occur 1€ an injuneccion pendente lite is not 
granted. 
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Affidavits were filed in support of and in opposi- 


tion to plaintif{'s mocion and an evidentiary hearing was 
held on April 4th, 11th and 18th, 1975, all of which revealed 
the following facta: 

/ Whe plaintiff (hereinafter sometimes "SISCO") is 
@ New York corporation with its office and principal place 
of busincss at 1390 Richmond Terrace, Staten Island, New York. 
SISCO is a small family-owned company founded in 1898 which 
is engaged in the wholcsale distribution of plumbing fixtures 
and related equipment to plumbing retailers and private 


individuals primarily on Staten Island Sut also in the other 
counties in New York “ity. 


berendant A.-, SMITH CORPORATION (hdvednafier somer 
times "SMITH") is a multi-division company with its principal 
headquarters in Milwaukee, Wisconsin, but its Consumer 
Products Nivirnion headquarters 4s in Monkakes, Siidivis. 

Plaintiff has been a distributor of SMITH's boilers, 
heaters and plumbing equipment for the past 15 years. As 
indicated above, the most recent Distributor Sales Agreement 
between the parties is dated October 8, 1973. In paragraph 8, 
entities "Sales Effort" of this Agreement it is provided that 
“(plaintirr] shall establish and maintain an aggressive sales 
effort for the purpose of promoting and effecting the salc of 
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the products [of SMITH] in the territory" and in paragraph 13, 
entitled “Termination” it 1s provided that "this agreenent 
may be terminated by either [party] upon thirty (30) days 
written notice sent by Her tutered mail to the other at the 


addreos as set forth". 


The proof showed the following record of purchases — 

for resale by SISCO of SMITH's products during the years 1973 
and 1974; 
All Products 


Smith Product ineluding Smith 
Year Purchases for Resale Purchase for Resale 


1973 $110,000.00 $420,000.00 
1974 290,000.00 672,000.00 
The proof further showed that in 1974 SISCO sold 


approximately $100,000 of SMITH products to Staten Island 
Customers and that $80,000 of such amount was s0ld to Staten 


Zeland piunding contractors and $20,000 to Stater Island 
consumers. 
Piaintirr's first witness wag Fdmund Sohwimer, 
president of the company, who at the outset of his cross- 
examination was asked "whether anyone from A. 0. Smith ever 
asked you to fix prices" to which he replied affirmatively 
and when pressed for further details tentificd that: 


"Approximately 6 months ago and prior to that 
_ Mr. Paul Tofe (phonetic) and Bernie Jell (phonetic) 
[asked us] to upgrade our prices. In faet, it went 
back further than that; it went back in 1960, where 
they brought me equipment company price sheets and 
asked me to get the same pricce which was a high price. 
X says, we can't do that. He ouys, oh, yes, you should." 
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¢* « 

"Mr. Paul Tofe says, we're going to stop your 
Gintributor-ship and I said, why. He says you're 
Gistributing with our heater and yeu'ra not keeping 
the prices up. You're selling then too cheap," 


we 


& ® @ eg eee 


"I says, we didn't go along with that, it's 
againnt the lew, - — 
a; “es 


"He says, we'll see about that." 


e ¢ 
“They come’ in the supply and they kept saying, 
we got to get this straightened out. We're oing 


to cut you out if we don't get the things ironed out 
here. ‘. 


Plaintiff's second witness was the company 
president's son who testified that he was a vice president of 
the plaintirr. Me confirmed the foregoing testimony of his 
father and on direct examination he testified that he had a 

| eenferenre with defendant SMITN's district sales manager, | 
Bernard Gill, in late 1973 wherein Mr. Gill expressed astonish- 
ment at plaintiff's sales record of $110,000 for that year. 
He was aavisca by mr. overt Schniner that tiucy exp 
"do" $300,000 the following year to which Mr. Gill replied, 
“over my dead body. We'll get rid ef you first.” 
a In addition, young Mr. Schwiner testified that when 
he attempted to submit an offer to sell said defendant's hot 
water heaters to the Brooklyn Union Gas Company, Smith's 
regional manager Paul Toth and Mr. Gill told him: “You don't 
quote the utility, you don't do that. They are’ paying more 
than you quoted them. You're upsetting the apple cart." 


he 
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. When asked on cross-examination "why would Mr. Gill 
objest to increased sales" young Mr. Sehwimer replied that: 
"Because he didn't like the fact that I was going across the 
bridge, and he told me so # * # the Verrazano, to Brooklyn, 
Queens, Manhattan, Long Island, that was protected territory, 
according to him * # # {he said) stay out of Brooklyn, Queenn, 
Vanhatten, Long Island" # * * many times but more frequently 
|@s our bisiness grew, ‘73, ‘7h. . | 

| On February 25, 1975 Mesors. Toth and Gill came into 
young Mr. Schwirer's effice at SISCO and stated that SISCO's 
distributorship was being terminated "for the best interest 
of the company" (SHIT). 
Three days later on February 28, 1975 young Hr. 


Semabves received by registered mail, return receipt requested, 


30 days notice. 

In the ensuing 30-day period when Mr. Sehwimer 
Gitempled to optain SMITH proaucts from two other distributors, 
wiz; Mr. Joseph Balessa of Hunterdon Plumbing and Hr. Ed 
Wilson of Wilson Plumbing Supply, he was advised by them that 
they have been warned by SMITH “if you supply SISCO, we're 
trying to get rid of them, don't supply them.” (It was 
stipulated that if Mr. Wilson had been called he would -have 
denied such threat but no such stipulation was i with 


respect to Mr. Balessa), 
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In answer to plaintiff's witnesses, defendant SUITH 
eakied its regional manager, Paul Toth, who gave the following 
reasons for the termination of the plaintiff: , 

1. “* # # The main reason [was] that we don't 
feel that he is performing in his primary arca selling to 


plumbing contractors **# that his retail selling concentrated 
on the retail selling *##", 


2. “Phere were some secondary reasons; one would te 
his service and this would be a service on water heaters 
outside of his primary area. 

- 3.° “The second reason would be his warranty 
adninistration". | 

&. Violation of SMITH 's credit rules. 


5. Pailure to submit ads for approval prior to 
pee 


With respect to the first of such inddeated ve 


‘ror termination, Hr. Toth was asked wheter ne had forme 
opinicn prior to termination concerning plaintiff's percentage 
ef retail sales in Staten Island and his reply was that he 
“thought that 50% of the sales on Staten Island approximately 
50% of the sales on Staten Island were retail to the consumer.i" 
When pressed on how he arrivalat this estimate he testified 
that he thought 80% of the plaintiff's males of Smith products 
had been made outside of the Staten Island area and that of 
the other 207% made within such area, 10% had been made to 
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plumbing contractors and 10% to retail consumers. Ke conceded, 
however, that he had never asked plaintiff for an audit of its 
books to verify any of these estimates and it was quite evident 
that he really did not know what percentage of plaintif’'s 
sales were made to plumbing contractors or to retail consusere 


or to customers within or without the Staten Island area. 


: The second and third reasons given by the defendant 
SMITH for its termination of the Distributor Sales Agreement 
were that the plaintiff's general service and warranty 
administration service on SMITH products which plaintiff had 
sold has been unsatisfactory over the past 10 years or more, 
When questioned on cross-examination, however, SMITH's regional 
manager, Paul Toth, admitted that in the previous 10-year 
period there had been only one problem in warranty adninis- 
ection 


-called Zappale claim,and one. specific complaint 


in the general service area on a commercial water heater. 


At some point prior to the termination, the parties 


had nad a dispute with respect to the servicing of Siiiiii's 


products sold by the plaintiff to customers outside of the 
‘Staten Island area but this had been resolved by the plaintiff 
agreeing to reimburse SMITH for any such servicing costs. 

The fourth reason given by the defendant SMITH for 
“the cancellation is that the plaintiff did not comply with 
SMITH's credit practices in that plaintifé refused to pay 
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for goods received between the 25th and end of the month 
before the 15th of the following month as s.sITH requested 
but insisted upon treating the same as having been received 
in such following month as to which payment was not due 
until the 15th of the month choveatent: 

There is no question but that the parties argued 
‘geout this point some eight or nine months before the termi- 
nation but. it scems equally clear (1) that the parties did not 


regard this as a material differenee between them (until after 


the termination) and (11) that SMITH was not being materialiy 


affected by the difference because "For some time now we 
(S4ITH ) have not shipped Staten Island Supply after the 25th 
to avoid such a problem." a : ee eo 

- SMITH further complains tnat ae did not” 
eubmit its ads to SMITH for prior approval in alleged 
violation of paragraph 8 of the Distributor Sales Azreement. 
The testimony showed, however, (1) that such had never been 
‘the practice under the Agreement and (ii) that SMITH's repre- 
sentative Gill at the very least acquiesced in the publication 
of the ads in question without requiring any such submission, | 
Mr. Gill never took the stand to refute plaintiff's contention 
on this point. 

In shors, the defendant's cinieed “proper business 

reasons" for the termination of the Agreement between the 


partics leave a lot to be desired. All of the reasons advanced, 
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except possibly the first, appear to have been put together 
after the act in an attempt to justify the SAME « In essence, 
each was without much substance and individually or 
collsstively would not appear to have jJunstificd the drastic: 


action taken. 
The same is meaaOt DRL also true with respect to 


SUIT" s first reasbn, The Court does not believe that a 
company such as SMITH would base a decision on such a reason 
without a careful investigation of the facts to make sure 
‘they supported the reason. In this case they clearly did not. 
SMITH said that in its opinion plaintiff was selling 50% of 
its products on Staten Island to retail customers and this 
was its primary basis for termination; the proof showed, 
however, that only 20% of SMITH' s products were being so sold, 


The discrepancy is substantial and material and can 


only lead the Court to believe that the real reasons for tha 


attempted termination were other than those advanced by SNITL, 
Plaintif{£'s proof showed that SMITH's employees inad 
continuous ly for several years been threatening termination 
because plaintiff refused to raise its prices to the level 
stated in SMITIi's price sheets. Moreover, SMITH's representative 
“were flabbergasted ("over my dead body. We'll get rid of 


you first") when they learned that plaintiff had made sub- 
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stantial, and intended to make further, inroads into the 
“primary territory" of Equipment Distributors Corp. which 
was the only designated distributor for SMITH in the countics 
of Manhattan, Brooklyn, Queens, Nassau-and Syffolk -- the 
so-called "Big Apple Region", 

In addition, SMITI's representatives were equally 
upset when plaintiff attempted to "bid" Brooklyn Union Gas 
Company, theretofore apparently considered the private domain 
of Equipment Distributors Corp. which because of its unique 


position was apparently able to charge all of its customers 


prices even higher than those set forth in SMITH's price 


sheets. 
; All things considered, there appears to be more ane 
bhics a mere unilateral refusal to deal. (CF, Von Kelinowshi 
“Antitrust Laws & Trade Regulation Sec. 61.02[1]). It remains 
for a plenary trial, after full discovery, to determine 
whether in fect there have been one or more violations of the 
antitrust laws, but clearly there is sufficient evidence to indi- 
cate conduct in furtherance of the alleged violations of such 
laws; e.g., evidence indicating unlawful attempts to allocate 
territory, fix prices, use of coercive tactics, predatory 
ponpese? etc, 

To sustain plaintife's eedtcncene for a preliminary 
injunction, plaintiff need only show further that the "balance 
of hardship tips decidedly towards plaintiff" and that it has 
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“yaised questions going to the merits so serious, substantial, 
: | 

difficult and doubtful, as to make them a fair ground for 

litigation and thus for more deliberate investigation." 


Interphoto Corp. v. Minolta, 295 F.Supp. Fit, wae €5.0.0.%. 
1969), afr'd, 417 F.2d 621 (2d Cir. 1969); Stark v. New York 


Stock Exchanye, 466 F.2d 743, 744 (2d Cir. 1972); Clever idea 


Co., Inc. v. Consumer Product Safety Commiasion, 385 F.Supp. 


688, 692 (E.D.N.Y. 1974); Moore v, Kibbee, 381 F.Supp. 834, 
837 (E.D.N.Y. 1974); GSE Dynamics, Inc. v. John Doe, et al., 
381 F. Supp. 1088, 1094 (E.D.N.Y. 1974). 
As to the first test, there is little or no doubt 
about the balance of hardship. If the defendant SMITH is not 


enjoined, plaintiff may be driven out of business since 


almost 50% of its sales are of SMITH's products, SMITH on — 


the other hand will in all probability only sustain minimal, 


if any, harm by a mandated continuance of its relationshty 


agercesive sales efforts, 

‘ With respect to the senses test, as indicated above 
piaintift has raised questions so serious, substantial, | 
difficult and doubtful as to make them a fair ground for 
litigation and for more deliberate investigation, Indeed, 
adequate discovery may well resolve many of the issues raised 


herein one way or the other. As things stand now, only a 
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full exposure of all of the facts will answer the questicns 
posed by the plaintiff in its pleading, motion papers and the 
hearing held herein. 

Under the circumstances, plaintiff's motion for a 
temporary injunction must be granted, provided, however, that 
in order to preserve the status quo pending the plenary trial 
of the issues herein plaintiff{£ shall not oes 


1) sell more than 20% of any of its total sales 
of SMITIi's products. in any given , York county 
directly to consumers in any six-month period; 


. 2) refuse to reimburse SMITH promptly for 
all service costs as to SMITH's products sold by it 
o*side of Staten Island; 


* 3) ‘charge more than reasonable niianiavaviathe 
or other costs for warranty service as prescribed by 
SMITi's practices; my ci 

4) use or publish any advertising or other 


promotional material w’thout first submitting the same 
to SMITH fcr approval; 


5) refuse to adhere to SMITH's credit: rules 


with the further proviso that if SMITH shall at any time offer 
to any distributor better songitions | as to any of the fore- 
ening, the sane chall alss be offered iv piuincifz (i.e.. 


SMITH shall not discriminate in any such practice or condition 
against the plaintiff), 
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It should be understood as vo the first of the above 
conditions that the Court is not at cis time passing upon 
the propriety of the 20% restriction on retail sales, That 
question will nave to await the trial. Secondly, as to 
condition i4, by requiring plaintiff to comply now with the 
provisions of the Agreement between the parties, this Court 
does. not intend to authorize the defendants to place me une 


lawful ¢~ unreasonable restrictions on the plaintiff's pro- 


—_— 


eal 


posed advertising. a 


ee Oe a 
SG: ae Be 


SO ORDERED, 


ORDER TO SilOW CAUSE WHY ORDER 
SHOULD NOT BE ENTERED DISSOLVING 
THE PRELIMINARY INJUNCTION 


UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


STATEN ISLAND SUPPLY COMPANY, INC. 
75 Civ. 461 
Plaintiff, 


ORDER TO SHOW CAUSE 


- against - 
A. O. SMITH CORPORATION, EQUIPMENT 
DISTRIBUTORS CORPORATION and 
BROOKLYN UNION GAS COMPANY, 


Defendants. 


Upon the annexed application sworn to on September 4, 
1975 by Don Allen Resnikoff, Esq., a member of the firm of 
Turk, Marsh, Kelly & Hoare, attorneys for defendant A. O. 
Smith Corporation ("Smith"), and exhibits annexed thereto, 
and there being no prior application for this relief, it is 

ORDERED that plaintiff show cause at a motion term 
of this Court, to be held in Rcom 7, United States Court- 
house, on the 19th day of September, 1975, at 2:00 o'clock 
in the afternoon of that day, or as soon thereafter as counsel 
may be heard, why an order should not be entered herein 
dissolving the preliminary injunction directed by the Court 
herein by order dated May 1, i975, on the grounds that 
plaintiff has taken and is taking actions improperly detri- 
mental to defendant Smitn and violative of the status quo 
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Order to Show Cause Why Order 
Should Not He Entered Dissolving 
The Prelimir.ary Injunction 


preceding the within litigation, and plaintiff threatens 
to continue such actions; and for such other and further 
relief as the Court may consider proper, and 4t is further 


ORDERED that service of a copy of this order and 


of the papers in which it is granted on counsel apnearing 


for each of the parties to this action made on or before 


September 10, 1975, shall be sufficient service of this order. 


s/ Thomas C. Platt 
United States District Judge 


APPLICATION FOR ORDER TO SHOW 
CAUSE AND EXHIBITS A-D 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


o“e7frfe e2® ef® e& = = wo ww wX 


STATEN ISLAND SUPPLY COMPANY, INC., : 
75 Civ. 461 


APPLICATION FOR 
- against - ORDER TO SHOW 


Plaintiff, : 


A. O. SMITH CORPORATION, EQUIPMENT 
DISTRIBUTORS CORPORATION and 
BROOKLYN UNION GAS COMPANY, 


Defendants. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) 


I, DON ALLEN RESNIKOFF, being duly sworn, depose 
and say: 


1. I ama member of the firm of Turk, Marsh, Kelly 


& Hoare, attorneys for defendant A. 0. Smith Corporation 


("Smith"), and I make this application on oath, in support 
of an order requiring plaintiff to show cause why an order 
should not be entered herein dissolving the preliminary in- 
junction directed by the Court herein by order dated May l, 
1975, and for such other and further relief as to the Court 


may seem proper. 
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2. An expedited hearing on Smith's motion is re- 
quested, by reason of the imminent threat of further publica- 
tions by plaintirfr disparaging Smith and its employees and 
agents and interfering with the contractual relation between 


Smith and its distributors, as discussed more fully below. 


The form of order to show cause eather than expedited notice 
of motion is used to facilitate possible reference of the 
matter to a Magistrate (Magistrate Catoggio being assigned 
to supervise discovery matters in the case). 

3. The preliminary injunction order of May 1, 1975 
entered in this matter required, inter alia, that Smith con- 
tinue plaintiff as a contract distributor of Smith products, 
notwithstanding Smith's termination of the contract pursuant 
to its terms. The order was entered on the explicit finding 
that "Smith on the other hand will in all probability only 
sustain minimal, if any, harm by a mandated continuance of 
its relationship with the plaintiff ... ." The Court's 
order of May 1, 1975 contained specific directions to plain- 
tiff to avoid harm to Smith during the period of preliminary 
injunction and to preserve the status quo. 

4. In deference to the Court's judgment, during 
the period of the preliminary injunction Smith's employees 


have done their best to be patient with plaintiff's petulance 
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and insults. However, the two letters of plaintiff to Smith 


dated August 27, 1975, and annexed as Exhibits A and B, clearly 
push Smith well beyond what this Court intended to require of 
Smith during the period of preliminary injunction. (Attached 
as Exhibit C(1) is the letter of Paul Toth to plaintiff dated 
August 21, 1975; attachmenmt C(2) being the related notice to 
plaintiff dated August 6, 1975. Attached as Exhibit D is the 
letter of D.V. Hall to plaintiff dated August 14, 1975.) 
ement; in eren W ontra rela n 


5. Plaintiff's letter of August 27, 1975 to Paul 


Toth of defendant Smith (Exhibit A) says, in part: 


"I am requesting at this time that a new salesman 
be assigned to handle our account as Gill is just too 
uncooperative, to put it mildly, for me to accept as 
an A.O. Smith representative any longer. It is written 
all over both of your faces the type of men you two 


really are." 
@ees 


"Well your fun and games are about over. I refer 
you to the letter I sent to Dan Hall." 


Referring to the letter sent by plaintiff to Dan 
(Exhibit B), we find: 

"In addition to the above, these two clowns 
{Toth and Gill of Smith] have toyed with prices 
in the New York City area, claiming no additional 
discounts existed, when in fact they did .... 


"All of the above was to protect their little 
monopoly [in products manufactured by Smith].... 
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"Isn't it nice to see how a large corporation 
can be had by a few of the creeps they employ. I 
feel that Gill and Toth should be relieved, at the 
very least, of their positions here in Union. This 
has been reflected for many reasons by several 
other A. 0. Smith distributors, 


"Now their lack of business knowledge is 

creating a damaging effect on A. 0. Smith's name in 
the New York City area." 

The bottom lines on the foregoing stream of insults 
are (1) the plaintiff's statement in the "Hall" letter (Exhibit 
B): “I request at this time that you show this letter to all 
those in close contact with Toth, as J] have done to every 


person in the Industry that knows him (emphasis added)", and 
(2) the plaintiff's statement in the "Toth" letter (Exhibit A) 


that "I am drafting a letter, a copy of which will follow, to be 
mailed to all Distributors [with whom Smith has a contract 
relationship] and Sub-Distributors [customers of Distributors] 


in New York and New Jersey, explaining what you and your pawn 


{Gill?] have been doing with prices and preferential treatment 


given a certain distributor". 

‘The Court's order of May 1, 1975 afforded plaintiff 
judicial protection of plaintiff's relationship with Smith, 
and clearly contemplated that any real or imagined grievance 


of plaintiff concerning Smith's adherence to the order be 
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taken up with the Court, or submitted to Magistrate Catoggio. 
Clearly the Court order did not contemplate the extra-judicial 
campaign of villification by plaintiff shown by the letters 
attached as Exhibits A and B. 


Falsified reports submited by plaintiff during 
th tod of Lim ti 


6. The August 14, 1975 letter of D.V. Hall of Smith 
to plaintiff (Exhibit D) states, in part: 


"We have recently noticed an increase in the 
return of water heater warranty restriction letters 
from your end user customers. These letters, as 
you know, are sent out after we issue credit to 
Staten Island Supply, advising the customer of the 
warranty restriction on the new heater. We, there- 
fore, require that you supply us with the correct 
name and address, in order that our warranty restric- 
tion letter can be sent on to the proper end user. 


The first one we received back was from Mr. 
Welssgarten, 81 Northrop Avenue, Staten Island, 
New York. This was covered by your 2501 form 
#22588 of June 8th 1975 covering a PGM-50 serial 
#740 66-I1C00819 which was item number one of our 
credit memo #28455. 


The second was from Mr. Veri, 84 Patton Street, 
Staten Island, New York. This was covered by your 
2501 form #22601 dated May 30th 1975 for a model 
PEN-40 serial #75067 IM21382...." 
Reasons Smith requires that its suppliers provide the 
correct name and address of end users are that: (1) Smith 


wishes to protect the consumer by providing the consumer with 


direct advice of credit paid the distributor and due the consumer 
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under the Smith warranty and (2) Smith wishes to maintain 
records from which it can be determined whether any narticular 
_ heater is within warranty coverare, which is 3 years for 
commercial users and 19 years for non-commercial. 

Keeping in mind that 2501 forms stating customers 
names, as mentioned in liall's letter, were submitted by plain- 
tiff many weeks after entry of the May 1, 1975 preliminary 
injunction order, it will be seen that plaintiff's letter to 
D.V. Hall of August 27, 1975, admits submitting patently falsi- 
fied customer information to Smith during the period of the 
preliminary injunction. The letter of plaintiff to Hall (Exhibit 
B) states, in part: 

"With reference to your letter of August 14, 1975 

regarding warranty claims and customer letters. I must 
offer you a complete explanation as to the reason for 


this problem that has arisen .... 


{[WJe had to deny the sale of units off of Staten 
Island and therefore all claims sent in were for Staten 


Island addresses although non existent. 


With regard to your letter, we will attempt to 
find the user's needed for the heaters in question 
and from now on all information for future claims will 
he feet... 3" 


The fact is clear that user information sent to Smith 


by plaintiff, as on June 8, 1975, and May 30, 1975, has been 


patently false. Although Mr. Hall's letter (Exhibit D) mentions 
some four instances of customer information falsified by 
plaintiff, I am advised by Smith employees that at least 

a dozen such instances have occurred since May 1, 1975. 
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7. It is not clear that either Smith or this Court 
are much helped by plaintiff's representation that "from now 
on all information for future [warranty] claims will be fact". 
There is nae we doubt of the reliability of that representa- 
tion in light of actual practice, particularly since one 
of the continuing directions to plaintiff in the Court's 
May 1, 1975 preliminary injunction order is that plaintiff 
must "reimburse Smith promptly for all service costs as to 
Smith's products sold by it outside of Staten Island," 
providing a possible motive for past and future derelictions. 

Other Problems 

8. The problems of plaintiff's behavior during the 


period of preliminary injunction stated above, while disposi- 


tive of defendant Smith's application here, are illustrative 


only. Plaintiff has, for example, continued to refuse to pay 
for service costs on sales outside of Staten Island, despite 
the provision in the Court's May 1, 1975 order requiring it. 

Status of the Action 

9. Questions of plaintiff's performance during pre- 
liminary injunction would be obviated by trial, which defendant 
Smith has sought to expedite by proceeding with discovery to 
the extent plaintiff has permitted it. Plaintiff's skilled 


counsel has, however, thus far elected not to proceed with 
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discovery, except for patently defective requests for documents 
to which defendant Smith and other defendants timely responded 
in July, 1975. Magistrate Catoggio has, it should be mentioned, 
diligently prodded plaintiff to proceed with discovery, and 
plaintiff's skilled counsel is certainly aware of local court 


suis. 4...‘ }, 


WHEREFORE, it is respectfully requested that an order 
| be entered requiring plaintiff to show cause why an order should 
not be entered herein dissolving the preliminary injunction 
directed by the Court herein by order dated May 1, 1975, and 
for such other and further relief as to the Court May seem 


proper. 


Mh hw, 


Don Allen Resnikoff 


Sworn to before me this 


fA 
: day of September, 1975. 


AA liege 
tary QYublic 


— 


P. GIASI, JR. 
Public State of New York 
No. 24 5 


corte tte Tied te toge Yorn court, 
Lommssion Expires kbascn Su, 1-16 
TURK, MARSH, KELLY & HOARE 
Attorneys for defendant 
A. O. Smith Corporation 
666 Fifth Avenue 
New York, N.Y. 10019 


¢. 


4G PXUIBIT A / ca 
pee 


FOUNDED NE 1898 


Staten Island Supply Company, Inc. 


2 Plumbing, Heating and Industrial Supplies 


1890-1398 RICHMOND TERRACE 
GTATEN ISLAND 10, N. Y. 
TeL_arnonwa: GIBRALTAR 2-1106 


August 27, 1975 


Mr. Paul P. Toth 

Ae O- Smith Corporation 
825 Lehigh Avenue 

Union, New Jersey 07083 


Dear Mr. Toh: 


Your letter of August 21st was of no surprise to me, knowing 
your past actions as they have been. I am drafting a letter, 
a copy of which will follow, to be mailed to all Distributors 
and Sub-Distributors in New Yerk and New Jersey, explaining 
what you and your pawn have been doing with prices and prefer- 
ential treatment given a certain distributor. 


Why don't you resign or ask to be relocated while the chances 
are still good. Opinion of you and your actions certainly 
warrants it. This has been echoed by others for various reasons. 


I am requesting at this time that a new salesman be assigned to 
handle our account as Gill is just too uncooperative, to put it 
mildly, for me to accept as a A. O- Smith representive any 
longer. It is written all over both of your faces the type of 
men you two really are. 


For three years you have squirmed and attempted every which way, 
for no legal or good business reason to put:the screws to Staten 
Island Supply Co. Well your fun and games are about over. 1 : 
refer you to the letter I sent to Dan Hall. 


My time and that of my employees in developing the orders for the 
KEE heaters, is now considered damages and I expect to be comp- 
ensated for your foul up. No time limit as to the offering, which 
lasted only a month for us, of the 5% was ever given. The only 
fact is that 1 was deceived and denied any better prices for at 
least one year, when in fact they existed and ,jhave been given to 
your accomplice. You and Gill apain lied cime and apain. 
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This is only one more example of your nonsensical game, 
for self edification, catching up to you. Simply put as 
Gill said “Toth likes to show authority”. 


I am debiting A. O. Smith for the amount shown due us on 
the invoices I mailed to you as requested. 


truly yours, 


@ 


y CO., INC. 


Robert M. Schwimer 
Vice President 
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Staten Island Supply Company, Inc. 
Plumbing, Heating and Industrial Supplies = 


4390-1398 RICHMOND TERRACE 
STATEN ISLAND 10,N. Y. 
TELEPHONE: GIBRALTAR 2-11C3 


August 27, 1975 


A. O. Smith Corporation 
825 Lehigh Avenue 

Union, New Jersey 07083 
Attention: Mr. D. Ve Hall 


Dear Mr. Hall: 


With reference to your letter of August 14, 1975 regarding 
warranty claims and customer letters. [I mst offer you a 
complete explanation as to the reason for this problem that 
has arisen. I might state immediately that your boys - Gill 
and Toth are responsible for the way we handled our claims. We 
had to continuously deny for the past three years the fact that 
a number of our sales have been off of Staten Island. This was 
forbidden by Gill and Toth with threats and finally termination 
of our distributorship. 


In a continuously successful attempt to grow and sell more of 

A. O- Smith products, we had to deny the sale of units off of 

Staten Island and therefore all claims sent in were for Staten 
Island addresses although non existent. 


1 discussed this with Gill just a month or so ago and told him 
that one more example of proof positive has shown up that proves 
their attempts to stop our selling off Staten Island, price fixing 
and threats to not quote The Brooklyn Union Gas Company. 


In addition to the above, these two clowns have toyed with prices 
in the New York City area, claiming no additional discounts existed, 
when in fact they did and have torced me to pay for service on 
heaters in warranty: something unheard of in the industry. 


All the above was to protect their little monopoly, involving 
themselves - George Hutter and srooklyn Union Gas Company 
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Isn't it nice to see how a large corporation can be had by a 
few of the creeps they employ. 1 feel that Gill and Toth 
should be relieved, at the very least, of their positions here 
in Union. This has been reflected for many reasons by several 
other A. O. Smith distributors. 


Simply put - how would you feel if you and your father worked 
hard for almost fifteen years representing a company and then 
with illegal tactics an attempt is made to destroy you and every- 
thing you worked for by a few men. 


Now their lack of business knowledge is creating a damaging 
effect on A. 0. Smith's name in the New York City area. 


4 To date I have requested, both verbaly and by Letter an explane 
ation or policy of A. O. Smith that sets down the rules where 

by a distributor of yours must pay for warranty service (one year 
or less). To date I have not even had a reply. Possibly you can 
forward to me this information. 


With regard to your letter, we will attempt to find the user's 
needed for the heaters in question and from now on all information 
for future claims will be fact, as we no longer have to hide from 
Gill and Toth, thanks to the awareness of the Federal Government. 


Il request at this time that you show this letter to all those.in 
close contact with Toth, as I have done to every person in the 
Industry that knows him. 


Very truly yours, ». 


LAND SUPPLY CO., I 


~_., 


i 


Robert N.\ Schwimer 
RMS/na 42 Vice President 
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August 21, 1975 
~ 


Mr. Robert Schwimer 

Staten Island Supply Company 
1390 Richmond Terrace 

Staten Island, NY 10310 


Dear Bob: ’ = 


I am replying to your letter of August 13, 1975, to me in which you re- 
quested that an enclosed number of invoices for sales of KEE water heaters 
to sub-wholesalers be honored under our special 5 percent discount price. 


It 4s apparent from your letter that these invoices are for future delivery 
and that the units as yet have not been purchased from A. 0. SMITH. As 
stated in my letter of August 6, 1975, this special price terminated on 
August 15, 1975. Bernie Gill called you from my office on August 15, 1975, 
and explained that the 5 percent discount from A. 0. SMITH on the subject 
invoices would only apply if you were to order for immediate shipment 
enough KEE water heaters to equal the number of units on the invoices. 

As of Monday, August 18, 1975, we had not received any orders from you 

for KEE water heaters marked for immediate shipment. 


It is not possible for us to give you special consideration which we could 


not. give other distributors. Therefore, I have to deny your request on 
the enclosed invoices. 


Very truly youre, 


A. 0. SMITH CORPORATION 


oe 
La 5 
Paul P. Toth 
Regional Sales Manager 
Consumer Products Division 


L. Gill 

C. Michaud 
Resnickoff 
Johnson 
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August 6, 1975 


Mr. Robert Schwimer 
Staten Island Supply 
1390 Richmond Terrace 
Staten Island, NY 10310 


Dear Boab: 


This is to notify you that as of August 15, 1975, we are 
discontinuing the special 5 percent discount price given 
to you on sales to subwholesalers of five year A. 0. SMITH 
residential water heaters. 


All final claims with supporting invoices should be sent 
to A. 0. SMITH by September 15, 1975. 


Very truly yours, 


A. 0. SMITH CORPORATION 


Paul P. Toth 

Regional Sales Marager 

Consumer Products Division 
PPT: pas 


ec: B. L. Gill 
E. C. Michaud 
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P. Ha Fahrer - Chicago * 


P. P. Toth - Union 
B. L. Gill 


August 14th 1975 


Staton Island Supply Company 
1360 Richmond Terrace 

Staten Island, New York 10310 
Attention: hir. Robert Schwimmer 


Lear ME. Sshwimmers 


We hive recently noticed an incteese in the return of water heater 
waranty restriction letters from your end user custeriers. These 

. letters, as you know, ere sent out after we issue credit to Staten 
Island Supply, advising the customer of the warranty restriction 

on the new heater. We, therefore, require that you supply us with 
the correct name and address, in crder that our warranty restriction 
lettor can be sent on to the proper end user. 


The first one we received back was from Mr. Welssgarten, 81 
Northrop Avenue, Staten Island, New York. This was covered by 
your 2501 form #225&6 of June 8th 1575 covering a PG?{-50 serial 
#740 66-1C00319 which was item number one of cur credit memo 
$28455. 


The second was from Mr. Veri, 84 Patten Street, Stat-.a Island, 
New York. This was covered by your 2501 form $2201 dated 
May 30th 1975 fer a mcdol PEN-40 serial #75067 L..23322. 


The third one was from Mr. Smith, 587 Branch Terracc, Staten 
Island, New Ycrk. This was covered by your 2501 f<:m #22587 
fer a PGD-40 serial #780 C7535027. This was item cucsber one 
of credit mero £28355 of June Isth 1975. 

The fcurth was from Mr, Palent, 332 Carpo Piace, Sizten Island, 


New York. This was covered by your 2591 form 3225585 fora 
mrodel PGD-65 serial $77¢79 1F 05513. 


Please turn to page two 
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Immediately upon receipt of the correct names and address, 
we will send a new letter out. Eowever, if such infcrmation 
ig not forthcoming in thirty days, we will have ro cliosnitive 
but to cancel our credit for these heodters. 


Very truly yours, 


A. O. SMITH Corporation 


D. V. Hall 
Manager ~ Eastern Branch 
Product Service Divisicn 
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Attachment: Copies of letters and envelopes 


DOCUMENT FOR FILING DATED SEPTEMBER 8, 1975 
(COPY OF LETTER OF DON ALLEN RESNIKOFF, ESQ., 
OF TURK, MARSH, KELLY & HOARE, ATTORNEYS FOR 
DEFENDANT A. O. SMITH CORPORATION TO LOUIS C. 
PULVERMACHER, ESQ., ATTORNEY FOR PLAINTIFF) 


COPY 


Turk, Marsu, Kevty & HOARE 
666 Firru AVENUE 


GILDERT FREI New York, N.Y. 10019 DAVID KELLY 
CARTEK T. LOUTHAN «ahs abiaie tie data 
ALEXANDER LL. CACCIA 

GEORGE B. SNELL EDWARD E.WATTS, Ja. 
MNOVLER C HELD HARRY A.LEION 

VJOUN ANTHONY SMITH EDWARD M.CAMERON, Js. 
JOHN G. PALACHE, Je counsn. 
PAUL F. NASH 


G. PETER GROSS 


DON ALLEN RESNIMOFF September 8 ? 1975 pence 


RALPH E. LERNER B2757 TEL.769-3900 


"AREA CODE ai2"' 


Re: Staten Island Supply Co., Inc. v. 
A. O. Smith Corporation, et al. 


Louis C. Pulvermacher, Esq. 
hl0 Park Avenue 
New York, N. Y. 10022 


Dear Mr. Pulvermacher: 


As you know, Smith's Order to Show Cause 
‘concerning your client's disparagement of Paul Toth 
and Bernie Gill as agents of Smith is returnable on 
Friday, September 19, 1975, before Judge Platt. 


As you also know, the relief sought by 
Smith's Order to Show Cause is for the Court's control 
of its own order, and no injunctive relief against 
libel as such was requested. 


Although I assume the letters of plaintiff 
were mailed without your knowledge, and the publication 
of disparaging statements mentioned in the letters made 
without your approval, I respectfully request and urge 
that you instruct your client against further similar 


publications. See Jiminez v. Maritime Overseas Corp., 
360 F. Supp. 142, 144° (S.D.N.Y., 1973); Cole Fischer 
Rogow, Inc. v. Carl All Inc., 29 A.D. 3d 423, 285 
iY s od 556, 562 (ist Dept.), aff'd 25 N.Y. 2a 943, 
305 N.Y.S. 2d 154, 252 N.E. 2d 633 (1968); Berkson v. 
Time, Inc., 8 A.D. 2d 352, 187 N.¥.S. 2d 849, 853 (1st 


pt.), aff'd 7 N.Y. 24 1007, 200 N.Y.S. 2d 51, 166 NE. 
2a 847 (1959). 


Document for Filing Dated September 8, 1975, 
(Copy of Letter of Don Allen Resnikoff, Esq., 
of Turk, Marsh, Kelly & Hoare, attorneys for 
Defendant A. 0. Smith Corporation to Louis C. 
Pulvermacher, Esq., attorney for plaintiff) 


I would appreciate it also if you would instruct 
your client on Smith's policies concerning warranty service, 
Since your client's letter of August 27, 1975 to D. V. Hall 
Says tnat he is unfamiliar with Smith's policies. Smith's 
policy was stated by Paul Toth at the preliminary injunction 
hearing, and appears at page 37 of the transcript of the 
April 11, 1975 hearing as frollews: 


"Q. Do you know whether the Smith contract 
requires distributors to provide service? 


A. Yes, I do. 
Q. Does it? 
A. Yes, it does. 


Q. Are there instances where that service 
requirement is waived, do you know? 


A. Yes. 

Q. Was it waived on Staten Island? 

A. Yes. 

Q. To what extent was it waived? 

A. A. O. Smith for the first year on residential 
water heaters will pay for and perform the service as 
far ¢3 any product malfunction, nothing to do with 
installation. 

Q. Why was it waived on Staten Island? 

A. Because of the competitive situation, we felt 
this was necessary for us to get sales for Staten 
Island. 


Q. Was the service requirement waived in the 
geographic area of Brooklyn? 


Document for Filing dated September 8, 1975, 
(Copy of Letter of Don Allen Resnikoff, Esa. 
of Turk, Marsh, Kelly * Hoare, attorneys for. 
Defendant A. 0. Smith Corporation to Louis C. 
Pulvermacher, Esq., attorney for plaintiff) 


A. No, it was not. 
Q. Why not? 


A. Because in that area, through our present dis- 
tribution he vrovides his own service." 


Very truly foe 


a Me flog 


Dén Allen Resnikof Y 


DAR:baa 


ec: Hon. Thomas 


AFFIDAVIT OF PAUL TOTH IN SUPPORT 
OF ORDER TO SHOW CAUSE AND 
EXHIBITS A-C 


» UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


STATEN ISLAND SUPPLY COMPANY, INC., 


AFFIDAVIT IN SUPPORT 
Plaintiff, OF ORDER TO SHOW CAUSE 


- against - 75 Civ. 461 
A. O. SMITH CORPORATION, EQUIPMENT 
DISTRIBUTORS CORP. and BROOKLYN 
UNION GAS COMPANY, 


Defendants. 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


I, PAUL TOTH, being duly sworn, depose and say: 

1. I am Regional Manager of defendant A. 0. Smith 
Corporation ("Smith"), familiar with dealings between plaintiff 
and Smith, and make this affidavit in support of the order to 
show cause issued by the Court on behalf of Smith and return- 
able September 19 1975, and requiring plaintiff to show cause 
why an order should not be entered herein dissolving the 
preliminary injunction directed by the Court here‘n by order 
dated May 1, 1975, and for such other and further relief as 


the Court may consider proper. 


Affidavit of Paul Toth in Support 
of Order to Show ‘ause and 
Exhibits A-C 


Facts in counsel's affidavit 

2. I have reviewed the affidavit of Don Allen 
Resnikoff sworn to September 4, 1974 in support of Smith's 
arder to show cause, and state that the facts stated in that 


affidavit are correct. 


~ 


Service deductions by plaintiff 


3. AS shown by the letter of G. I. Eurst, Credit 
Manager of Smith, to plaintiff, which letter is cated 
September 4, 1975, and annexed hereto as Exhibit A, plaintiff 
has deducted from its January check 9538 to Smith the amount 
of $180, and from its April check 9995 the amount of $270, 
representing bills for service work which are not allowable 
deductions because they represent service done outside of 
Staten Island. Copies of the service bills, the amounts of 
which were deducted by plaintiff, sre annexed hereto as 
Exhibits B(1) through B(23). Upon information and belief 
these unauthorized deductions by plaintiff are similar 
to those concerning which Robert Schwimer testified at the 
preliminary injunction hearing that Plaintiff was willing to 
pay, and are subject to the Court's direction in its order 
of May 1, 1975, that "plaintiff shall not...(2) refuse to 


reimburse SMITH promptly for all service costs as to Smith's 


| products sold by it outside of Staten Island". 


51 


Affidavit of Paul Toth in Support 
of Order to Show C:ruse and 
Exhibits A-C 


Wrongi ul deductions based on March pricing 


4. As shown in the letter of G. I. Hurst, annexed 

as Exhibit A, "$63.50 was deducted from Invoice 7175081270 

and $215.50 from Invoice 7175081260 for March pricing. To 

be eligible for March pricing orders were to ve received on or 
before March 14, These orders were dated March 22. Con- 
sequently, they were billed at April prices and the total 
debits of $279 should be repaid.” A copy of the price sheet 
effective in March, 1975 (the price sheet dated August 15, 
1974) is annexed as Exhibit C(1), and the lett: + of Smith 


announcing price increases effective April 1, 1°75 is annexed 


as Exhibit C(2); a copy of Invoice 7175081270 is annexed as 
Exhibit C(3); and a copy of Invoice 7175081260 is annexed as 
Exhibit C(4). 

Unauthorized deduction of 5% discount 

5. Notwithstanding the advice contained in my 
letter to plaintiff of August 21, 1975, attached as Exhibit 
C(1) to the supporting affidavit of Don Allen Resnikoff sworn 
to September 4, 1975; and the notice dated August 6, 1975 
attached to the same affidavit as Exhibit C(2), plaintiff has 


Affidavit of Paul Toth in Support 
of Order to Show Cause and 
Exhibits A-C 


improperly deducted the amount of $609.52 from its 
remittance due Smith on August 15, 1975. 


Lebo 


au oth 


Sworn to before me this 


py of September, 1975. 


ary 


JOSEPH P. GIASI, JR. 
Notary rubuc State ol New Yorn 
No. 24-6505065 
Qualitied in Kings County 
G 4. dte tiled in New Yota vou: 
ue capires Marca 34, 1976 
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; 


5. ‘ 
be Mr. D. A. Resnikoff E. C. Michaud 
Turk, Marsh, Kelly & Hoare —— Paul Toth - Union, NJ 


» * Bye 
.- : 


he Septenber 4, 1975 


ae 


AIR MAIL 


Mr. Robert M. Schwimeor 
Staten Island Supply ups y buaidee 7 
1390 Richmond Terrace ..° <r: i-: | 

Staten Island, New York 10310. 


r 
tab Ps tae» 


Dear Mr. Schwimer: 


Our letter concerns several :aaabeaiktnd debit memos on your August n 
ninscinlaasc ages " 

tes Vv Deen he <i 0 a 
First, $180 was deducted from January Check 9538 and $270. from nuit: ¥: 
‘Check 9995 (see attached). These attachments. represent servicé work: 
which are not allowable deductions. Therefore, we are —— 
they be repaid with your September 15 remittance. 


Secondly, $63.50 was deducted from Invoice 7175081270 ana $215.50 from 
Invoice 7175081260 for March pricing. To be eligible for March pricing 

orders wero to be received on or before March 14, These orders were 
dated March 22. Consequently, they were billed at April -lgacts and 
the total debits of $279 — ne ante. ie 


4 Se 
1 foal a ay he cine rh tee 


We have discusiied with naentien Debit Memo 9397 for $91, which isa 
Gouble deduction, and should also be — 


These items have been on our hocks for | some time, so we would like 
them repaid by the 15th. rf not, it will be necessary to review ordors 
for shipment. co es : , 


FP ey 


Very truly yours, 


* A. O, SMITH Corporation 
" Consumer Products Division 


he 


. 


G. I. Hurst 
Credit Manager 


GIlisic 
Atts, 
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PERMAGLAS GLASCOTE 
MODEL MOOEL 
NUM@E 


GALLONS 


NUMBER CAPACITY 


SERIES HI MODELS — 10 Yr. Guarantee 


GGH 30 
GGH 40 
GGH 50 
GGH 65 
GGH 75 
GGH 100 
GGHL 30 
GGHL 40 


SERIES II MODELS — 10 Yr. Guarantee 


PGX 30 
PGX 40 
PGX 50 
X75 
GX 100 
PGXL 30 
PGXL 40 


SERIES I MODELS — 


KGA 20 
KGA 30 
KGA 40 
KGA 50 


KGA 100 
KG 30 
KGL 40 


5 Yr. Guarantee 


Distributor Price Sheet 


RESIDENTIAL 
GAS W’.TER HEATERS 


s 


EFFECTIVE AUGUST 15, 1974 
(Supersedes WH-1883 dated June 17, 1974) 


SUGGESTED 
List 
PRICE 


OIsTaisuTor 
PRICE 


SHIPPING 
WEIGHT 


$ 93.60 
101.80 
124.20 
179.75 


$187.20 
203.60 


164.50 
178.80 
225.86 
374.30 
$27.40 
164.50 


250.65 
65.20 
71.40 


$01.30 
130.40 
142 80 


STANDARD EQUIPMENT: 100% automatic, safe-side thermoelectric-type gas controls with energy cut-off device, and main 
burner regulation, for all gases 


2” clean-out on all models except 20 gallon models. Add $4.00 to Distributor Price. 


OPTIONAL EQUIPMENT: 


TERMS OF SALE 


PRICES IN EFFECT AT TINE OF SHIOVENT WILL GOVERN. These 
Prices are effectiwe August 15, 1974 and may be changed without 
Rolie. They are subject to any sales of use tax that may be atsested 
Whereon. 


TERMS: 2% Giscount if invorce is Paid By 15th Of the fotiowing month, 
Net Dayment due 161m (2/15/36 PM) 


FREIGHT ALLOWANCE Prices sre F.C... Kankakee Works, Kanka- 
Kee, tiinois. 


LESS THAN CARLOAD Actual rate of treignt atiowed not to exceed 
$3.00 per cwt. om suuioment weight sn-coe0d 


2 CAKLOARD Full freight stowed 
» WAREHOUSE SHIPMENTS Aga 4% to all :DOre OLices for warenoute 


wipiwent Wereroutse snioments are f OU warehouse No freignt o- 
fapwmraet 


i * ‘ 
‘ ; ’ : a 
eo ne scat sen amet scammer om. weve canvas Se SAR RSI RR A ENCE ERR SR aS Sh 8 RN REN A ARM EE 4 AN EH 
SSOP Aah CRANE DFR SENIOR MI 88 ADE AN ND ER I A AGE OPE Sa cre oa - oes pe a An: NON 
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TRANSPORTATION CLAIMS: Since marchandise smigoed to our cus- 
tomer becomes the property of the buyer upon receipt Dy the carries, it 
is Necettary that the merchandise be carefully inspected upon receipt to 
inture that the proper number of Gamage-free units has «ON received. 
in the event of shortage of Gamage, tne buyer's receiving agent should 
Nave ime carrier's agent mane 8 notation of condition or shortages on 
the receiving report to that 2 claim can be fied against the carrier. If 
Gamage is Giscovered atter unpacking, the carrier smouia be notified at 
once, 19 that inspection can bf made and the claimed Gamage wotten- 
Stated by the carzier, In aii casas, the claim must be flied Dy tne ouyer. 


RETURN OF MERCHAN DCSE: No merchandise may be returned to the 
factory Of warenouse for c-eaif unt written sutnorization nas Geen 
fecewed trom tne A. O SviTH Corporation, Wren so returned {pro- 
vided eauipment 15 new 279 Unused), it must Be returned freig”™t ore. 
Bail and wilt Be subir" “> 2 10% restocking charge. 

Al merchandise returce? est” Out autnorization wilt be fefused and re- 
fturmed 10 (he customer «) © any iNCUrred expentes being charged back 
to the customer. 


SR Ye AC HN ESE ARERR RIN AER MIN OS VON LT SPREE A OMEN Ht A 


APPROXIMATE 


Distributor Price Sheet 


RESIDENTIAL 
ELECTRIC WATER HEATERS 


oie. Het, € OF oem + ewes 


pitts ees wre 


Fpspoonilia 


EFFECTIVE AUGUST 15, 1974 
(Supersectes WH-3838 dated June 17, 1974) 


PERMAGLAS GLASCOTE SUGGESTED APPROXIMATE 
MCDEL MODEL GALLONS LisT OISTRIBUTOR SHIPPING 
NUMBER NUMBER CAPACITY PRICE PRICE WEIGHT 


oe 


SERIES Hl 5,500 WATT ROUND MODELS -— (Singie Eiement Onivi — 10 Yr. Guarantee 


PE 50 GE 50 $198.50 = 99.35 153 
PE 80 GE 80 283.50 141.75 227 


. SERIES II ROUND MODELS — 10 Yr. Guarantee 


ee ering nieces cinen ss a hee 
PEN 30D GED 30D ; 2: 104 
PEN ACD GED 40D : : 126 
PEN S2D GED 52D 7. {$2 
PEN 66D GED 66D i 20. 186 
PEN 80D GED 80D 5 

PEN 120D GED 120D 


SERIES If TABLE-TOP MODELS — 10 Yr. Guarantee 


PTD 20D GTD 30D 

P7D 40D GTD 40D 

PTD SOD GTD 50D 

No. 39691 Sacksplash Panel for 30 and 40 Gallon Models 
No. 32321-1 Backsplash Panel for 50 Gallon Models 


SERIES I] JACKETEL UNDER-THE-COUNTER MODELS — 10 Yr. Guarantee 


PEL 20S GEDL 20S (Single Element Only) 20 133.90 
PEL 30D GEDL 30D 30 156.50 
PEL 40D GEDL 40D 40 181.50 
PEL SOD GEDL 50D 50 211.00 


SERIES I UNJACKETED UNDER-THE-COUNTER MODELS — 10 Yr. Guarantee 


Lor eareee arenes 


PTU 30D GEDU 30D 30 147.50 
PTU 40D GEDU 40D 40 170.10 
PTU 50D GEDU SOD 50 197 40 


SERIES I ROUND MODELS - 5 Yr. Guarantee 


KEN 30D GES 34D 30 118.00 
KEN 40D GES 40D 40 136.10 
KEN 52:) GES 52D 52 156.50 
KEN 66D GES 66D 66 192.80 
KEN 80D GES 80D 80 223.60 
KEN 120D GES 120D 120 349 40 


ieee an npc gc cris 
SERIES | JACKETED UNDER-TIHTE-COUNTER MODELS — 5 Yr. Guarantee 


KEN 6 GES 6 (Single Element Only) 6 79.40 
KEN 15 GES 12 (Single Element Only) 15 90 80 
KEL 20S GESL 20S (Single Element Only) 2 104.40 
KEL 30D GESL 30D 124.89 
KEL 40D GESL 40D 147.00 - 
KEL 50D GFSL SOD - SO 164.50 


APOROKIMATE 
SIPPING 
WEIGHT 


PERMAGLAS GLASCOTE 
MODEL MODEL 
NUMBER NUMBER 


SERIES I UNJACKETED UNDER-THE-COUNTER MODELS — 5 Yr. Guarantee 


KTU 30D GESU 30D 30 $118.00 $ $9.00 
* KTU 40D GESU 40D 40 136.10 68.05 
KTU SOD GESU 50D $0 156.50 78.25 


een ARONSON AME SEATON ENIEDIS AES Se AES TRESS SONE USMY SE INCI SARC ERSTE AOS IEE SACO BOLERO 


SERIES | TABLE-TOP MODELS - 5 Yr. Guarantee 


KTE 30D GTE 30D 30 164.40 82.20 
KTE 40D GTE 40D 40 181.50 90.75 
KTE 50D GTE 50D 50 203.16 101.55 


SUGGESTED 
GALLONS us? OISTRIBUTOR 
CAPACITY PRICE PRICE 


No. 3969! Backsplash Panel for 30 and 40 Gallon Models 6.00 3.00 
No. 3232t-1 Backspiash Panel tor 50 Models 6.00 3.00 


For Single Element Models - Deduct $3.00 from Distributor Price and $6.00 from List Price. 


Above prices include one high-limit control as standard equipment. Add $2.50 to Distributor Price for second high-limit control 
and $5.00 to List Price. 


480 Voit Single Phase Elements are available on all Electric Models 40 gallons and larger. Add $3.00 per element to Distributor 
Price and $6.00 per element to List Price. 


TERMS OF SALE 


PRICES IN EFS FECT AT TIME OF SHIPMENT WILL GOVERN: These 
Orices ere effective August 15,1974 and may be changed without 
Mote. They are subject to any sales oF use tan that may be assessed 
thereon, 


TERMS: 2% dicount /f invoice 4 paid By 15th of Ine following monin, 
We Payment Gus 16th (2/15/16 PX). 


FREIGHT ALLOWANCE: Prices are F.O G., Kankakee Works, Kanke- 
hee, tiinols. 


LESS THAN CARLOAD Actual rate of fraight atiowed not to exceed 
$1.00 per cwt. on equipment weignt sminped 


CMRLOAD PF ull freight allowed 
WAREHOUSE See1Prat re)’. aed 8% Lo aft ateewe Ori os tor watehoute 


WMipment. Warehuure wiigroents ae) OM waretunuee feu freight af 


towed. 


TRANSPORTATION CLAIMS: Sings merchandise shinped to our cut 
tomer becomes the property of the Buyer upon receipt by the carrier, it 
fs necessary that the mercnansise O00 Carefully inspected upon receipt to 
tagure that the proper numer of dGamage-free units has been receiyed. 
tm the event of shortage oF Gamage, the Buyer's receiving agent shoud 


have the carrier's agent make a notation of condition er smorieges on 


the receiving report so that a claim can be ‘ied against the carrier if 
Garage is discovered afier unpacking, the carrier Ihould be notified at 
Once, 80 that Inspection can Bf made and Ihe claimed Gamage mwosten- 
tleted by the carrier. in ett cases, the claim mutt be filed by the buyer, 


RETURN OF MERCHANDISE: Mo merchandite May Se returned to the 
factory of warehouse for credit unt written auihorization has been 
feceived from the A. ©. SVIITH Corporation. When so returnes (pro- 
vided equipment is new and unused), th must be returned freight ere- 
Pald and wilt be tubjant to @ LO» restocking cherge 

Al mercnendive tetyrned ettnout euthorization wilt be refuse end +e 
tucrent to the Custurmer ltt: any ticiurted Ga panies Deine charged bac & 
§@ the Custurrer. * 


CONSUMER PRODUCTS DI ‘ISION - KANKAKEE, ILLINOIS { 


EXHIBIT C(2) 


P22 ds conronsnon 


February 28, 1975 


ATTENTION: A. O. SMITH Customers 
SUBJECT: Price Increase Announcement 


On December 5, 1974, we informed you of our intention to 
delay the implementation of a price increase until March 31, 
1975. Various material cost increases, along with normal 
labor and transportation cost increases incurred since our 
last price change in August 1974, now make it mandatory that 
we raise our prices on a selective basis. 


We will maintain our pricing policy announcement of 

November 4, 1974, and maintain prices listed on the attached 
temporary price sheets dated April 1, 1975 for the second 
quarter of the year. If you require vrice protection for a 
longer period of time, we guarantee that we will not increase 
our prices by more than 6 percent over the second quarter 
level during the third quarter of 1975. 


April 1, 1975 temporary price sheets are attached for 
residential water heaters, selected commercial water heaters, 
large volume storage tanks and hydronic boilers. All other 
products will be priced per our August 15, 1974 printed 
price shects. 


Orders. will be accepted at present price levels for immediate 


shipment through March 14, 1975. All orders received by_us 
after this date will be billed at prices in effect at time 


of shipment. 


Printed price sheets covering all preducts listed on attached 
temporary price sheets will be available in the near future. 
Accessory items will be adjusted upward on a selective basis. 


If you have any questions regarding this matter, please contact 
your local District Manager or Regional Sales Office. 


Yours: very 


RA (God 


81 Richard W. Clark 
RNC:1jg Assistant General Manager | 
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EXHIBIT C(2) 


RESIDENTIAL GAS WATER HEATERS 


PRICE SHEET -- Effective April 1, 1975 


Model Sugg. List Utility Distributor 


PGD/GGH 30 $ 192.80 $ 101.25 $ 96.40 
209.70 110.10 104.85 
255.80 134.30 127.90 
370.30 194.40 185.15 
408.90 214.70 204.45 
557.80 292.85 278.90 


PGDL/GGHL 
192.80 101.25 96.40 
209.70 110.10 104.85 


PGX/GGD 169.40 88.95 84.70 
154.20 96.70 92.10 
232.60 122.10 — 116.30 


PGXL/GGDL 169.40 88.95 84.70 
184.20 96.70 92.10 


KGA/GG 130.80 68.65 65.40 
124.30 70.56 67.15 
147.10 77.25 73.55 
185.70 97.50 92.85 
350.50 184.00 375.25 
516.30 271.05 258.15 


KGL/GGL 3 134.30 70.50 67.15 
147.10 77.25 73.55 


RESIDENTIAL OIL-FIRED WATER HEATERS 
$ 444.00 


572.00 


MINH: 13g 
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to 
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RESIDENTIAL ELECTRIC WATER HEATERS 


4 


~ PRICE SHEET - Effective April 1, 1975 t a 


® * * 


Model . sugg.List Utility Distributor 


PE/GE $ 204.50 § 107.35 $ 102.25 
8 292.00 146.00 

PEN/GED 146.30 3.80 73.15 
173.00 86.50 

198.90 ‘ 99.45 

245.50 122.75 

287.60 143.80 

448.00 224.00 


208.00 104.00 
232.80 116.40 


135.70 67.85 
159.00 79.50 
184.80 92.40 
210.10 105.05 


149.80 74.90 
173.00 86.50 
291.10 . 100.55 


121.50 60.75 
140.20 70.10 
161.20 80.60 
198.60 93.30 
231.30 : 115.65 
359.90 179.95 


81.80 40.90 
93.50 ‘ 46.75 
107.50 53.75 
128.50 64.25 
148.30 74.15 
169.40 84.70 


121.50 | | 60.75 
140.20 70.10 
161.20 80.60 


169.30 84.65 


187.0C 93.50 
209.20 104.60 


MJH: lig 


EXHIBIT C(2) 


' COIL TYPE GAS COMMERCIAL WATER HEATERS 


PRICE SHEET -- Effective April 1, 1975 


Sugg. List Utility Distributor 


$ 480.75 287.75 $ 274.00 
* 548.75 328.50 312.75 
572.75 342.75 326.50 


655.75 392.50 373.75 
603.50 540.75 515.00 
399 1077.25 644.75 614.00 


420 1077.25 644.75 614.00 
670 1420.25 850.00 809.50 


HWD 1000 2605.75 1559.50 1485.25 
HW 1340 2941.75 1760.50 1676.75 


HW 670T SS 2087.75 1249.50 1190.00 


BCM 200 725.00 434.00 413.25 


EXHIBIT C(2) 7 
‘COMMERCIAL ELECTRIC WATER HEATER PRICE SHEET 


t 


> Effective April 1, 1975 


Sugg. List Distributor 


$ 2930.00 $ 1670.00 
3097.00 1765.00 
3209.00 1829.00 
3326.00 1892.00 
3488.00 1988.00 
3767.00 2147.00 
4046.00 2306.00 
4325.00 2465.00 
4604.00 2624.00 
4883.00 2783.00 
5441.00 3101.00 


3534.00 2014.00 
3646.00 . 2078.00 
3813.00 2173.00 
4092.00 2332.00 
4370.00 2491.00 
4649.00 " 2650.00 
4928.00 2809.00 
5207.00 2968.00 
5765.00 3286.00 
6323.00 3604.00 


DVE 250- 3 * 3860.00 2200.00 
3970.00 2263.00 
4139.00 2359.00 
4418.00 2518.00 
4697.00 ' 2677.00 
4976.06 2836.00 
5255.00 2995.00 
5534.00 3154.00 
6092.00 3472.00 
6650.00 3790.00 
7208.00 4108.00 
7765.00 4426.00 


4297.00 2449.00 
4463.00 2544.00 
4742.00 2702.00 
* 5021.00 2862.00 
5300.00 f 3021.00 
5579.00 3180.00 
5858.00 3339.00 
6416.00 &. 3657.00 
6974.00 3975.00 
7532.00 4293.00 
8090.00 4611.00 


-2- continued EXHIBIT ¢(2) 


ee ; , 
Model aN Sugg. List Dist: ibutor 


DVE 350 - 45 $ 4790.00 $ 2730.00 
5069.00 2889.00 © 
5348.00 3048.00 
5627.00 3207.00 
5906.90 3366.00 
6185.00 3525.00 
6743.00 3843.00 
7200.00 4161.00 
7858.00 4479.00 
8415.00 4796.09 
8974.00 5115.00 
9532.00 5433.00 


5114.90 2915.00 
5393.00 3074.00 
5672.00 3233.00 
5951.00 . 3392.00 
6230.00 3551.00 
6509.00 3710.00 
7067.00 4028.00 
7625.00 " 4346.00 
8183.00 4664.00 
8741.00 4982.00 
9299.00 5300.00 
9857.00 5618.00 
10414.00 5936.00 
10973.00 6254.00 
390 11531.00 6572.00 


DVE 500 - 45 5765.00 3286.00 
60 6044.00 ' 3445.00 
75 6323.00 3604.00 
90 6602.00 3763.00 

105 6881.00 3922.00 
120 7160.00 4081.00 
150 7718.00 4399.00 
180 8276.00 4717.00 
210 8834.00 5035.00 
240 9392.00 5353.00 
270 9950.00 5671.00 
300 10508.00 5989.00 
330 11066.00 6307.00 
360 11624.00 6625.00 
390 12182.00 * 6943.00 
420 12739 .00 7261.00 

43297.00 7579.00 

posgo.00 |): a 7897.00 


MJH:1j39q 


. EXHIBIT c(2) 


COPPER HEAT EXCHANGER BOILER 


PRICE SHEET -- Effective April 1, 1975 


Sugg. List Utility Distributor 


ba] 
|g 
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g ie 
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27) 
5 
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2) 


$ 542.00 $ 324.50 $ 309.00 
586.00 350.75 334.00 
625.50 374.25 356.50 
711.50 : 425.75 405.50 
772.75 462.50 440.50 
831.25 497.50 473.75 


BEERS 


® 
al 
Q 
| ated 
o 
~ 
. 
he 
® 
al 
wo 


917.25 522.75 
1134.25 646.50 
1134.25 646.50 
1476.50 841.50 
1000 : 2605.75 1485.25 
1340 2941.75 1760.50 1676.75 


BERREs 


=} 


npackaged Boilers vg oe 

80 404.75 242.25 230.75 | 
100 443.00 265.00 252.50 
120 481.25 288.00 274.25 
160 607.50 363.50 346.25 
200 655.75 392.50 373.75 
225 714.50 427.50 407.25 


BEeee 


MJH:1ljg 


She we shim ase + 


EXHIBIT C(2) 


r 


GLASS LINED STORAGE TANKS PRICE SHEET 


Effective April 1, 1975 


Sugg. List Utility Distributor 


$ 201.00 § 120.25 $ 114.50 
254.50 152.25 145.00 
385.00 230.50 219.50 
627.25 375.50 357.50 
912.50 546.00 520.00 


453.00 271.25 258.25 
515.00 308.25 293.50 
628.00 376.00 358.00 
772.50 462.25 440.25 
1085.50 649.75 618.75 
1289.50 771.75 735.00 
1802.50 1078.50 1027.25 
2465.50 1475.50 1405.25 
2747.50 1644.50 1566.00 
3991.50 2388.75 2275.00 


; EXHIBIT U(3) - - 
as ee 3 ie 
QeSHITH~CONSUMER °00. mae ee 
E-O.L0X 4354 


Lo com:.umer Prooucts 
MURCH STeSTATION eS . U.S.A. 60901 
Ww YORK eNeVe 10249 


5 v Ga20 00] 1 


STATEN ISLAND SUPPLY COMPANY 4820 ‘00 STATEN ISLANO SUPPLY COMPANY 
4390 RICHMOND TERRACE £390 RICHMCND TERRACE 
S| STATEN ESLAND NEW YOR ron] STATEM ISLANO NEW YCR 103108 


HOI ed We 


75081270 


ras Fase i: 

60 |780T 

Pai lees (Tel lessees ee t@itl 7 
820 120 = 280 


64.70 
92-10 


RATE/CWT | se | Faeicurcosr | a) EQUIPMENT WARtnouse Cra. TOTAL Ove 
as : 118.09 | 128.09 | 2380.45 20360.¢ 


fos Tia LUC Gan ae 


—_—_L_118209 | 118.09 | _ _ 2360.45 | 
DISCOUNTS | 47.20 iF PAID BY OS/15/75 HEB O4/416/7 


A 


ME REMIT TO: ‘EXHIBIT CUA). =) 


: : i 1 A 
BeSMITH-CONSUMER “ROO, © Lf 1 => : be ae 


DeBCX 4354 H eget CONSUMER PRODUCTS 
RCH SToSTATION RAnnAKER, muons U.S.A. 60901 
a WORK Ye 10249 


STATEN ISLAND SuPPLY COMPANY 4820 00 B STATEN ISLAND SUPPLY COMPANY 
1390 RICHMOND TERRACE 2} 6390 RICHMOND TERRACE 
STAVEN ISLANO NEW YOR 10310 S| STATEN {SLAND NEW YCR 1031¢ 


55. oa 


KANKSKEE 
price EXTENSION 


95040 173.?° 
104.85 22097,C 
7.90 767.4 


Peer 
PGO 790 

Meet ae 
oll 199 92010 921. Gs 


1,074.46 


374.249 


266.6% 
294.2 
FeSihzoc. 


ae 


335203 355.03 e« 
DISCOUNT S$ 140.24 iF PAID BY O6/85/79 NET 06/16775 


AFFIDAVIT ofr 
SUPPORT oF 
AND EXHIBIT 


DANIEL vy, HALL IN 
JEDER TO snow CAUSE 


o 
o 


UNITED states DISTRIcT COURT 
EASTERN DISTRICT or NEW YORK 


* AFFIDAVIT ry SUPPORT 
OF 0 


RDER TO sHow CAUSE 
Plaintirr, : 
. 75 Civ. 462 


A. 0. SMITH CORPORATION, EQUIPMENT 
DISTRIBUTORS CORP. and BROOKLYN 
UNION GAS comPany, 


Defendants, 


STATE OF NEW YORK ) 
> 88.: 
COUNTY OF NEW YORK ) 


herein by order dated May 1, 1975, and for such 


Other and further relief as the Cou 


rt may consider Proper, 


91 


Affidavit of Daniel V. Hall in 
Support of Order to Show Cause 
and Exhibits 


Facts in counsel's affidavit 
Sees tn counsei’s affidavit 
2. I have reviewed the affidavit of Don Allen 


Resnikoff sworn to September 4, 1974 in Support of Smith's 
order to show cause, and State that the facts stated in that 
affidavit are correct, with particular reference to numbered 
paragraphs 6 and 7 thereof, and the truth of the matter 
stated in Exhibit D thereof. As stated in paragraph 6 of 
Mr. Resnikoff's affidavit, my letter of August 14, 1975, annexcd 
as Exhibit D thereto, requested plaintiff to provide customer's 
names and addresses in connection with warranty administration. 
My letter was met by plaintiff's written admission that the 
addresses provided by plaintiff to Smith are fictitious. 
Annexed hereto as exhibits following the heading 
"Hall letter 8/14/75" are a duplicate copy of my letter 
annexed as an exhibit to the supporting affidavit of 
Mr. Resnikoff, and, as to names and addresses stated in that 


letter, (a) a copy of the Smita letter sent to each, (b) a 


copy of the mailing envelope for that letter bearing the 


post office's "insufficient adéress" notation, and (c) a 
copy of the relevant "2501" form submitted by plaintiff from 
which Smith obtained the addresses resulting in the returned 


informational mailing of Smith to the consumer, 


92 


Affidavit of Daniel V. Hall in 
Support of Ord: r to Show Cause 
and Exh’ bits 


Further similar incidents 

3. Annexed hereto following the heading "Hall 
letter 9/5/75" is a copy of my letter to plaintiff dated 
Septemver 5, 1975, stating eleven further instances where 
customer address information provided by plaintiff in May and 
June of 1975 resulted in mailings by Smith returned by 
the United States Post Office for insufficient address. 
Also attached as to each name and address stated in my 
above mentioned letter of September 5, 1975, is (a) a copy 
of the Smith letter sent to each, (b) a copy of the mailing 
envelope for that letter bearing the post office's "insufficient 
address" notation, and (c) a copy of the relevant "2501" form 
submitted by plaintiff from which Smith obtained the addresses 


resulting in the returned informational mailing of Smith te 


2 
yf 
a ae vi Afee Fou 


Dargei V. Hall 


the consumer. 


Sworn to before me this 


a any of September, 1975. 


Fhe. 


otary ublic 


JOSEPH P, GIASI, JR. 
Notary pipet State or New York 
No. ene ; 
ualiied In Ming: County 
duseee tiled in Mew York County 
wurmussion txgires Marcn JU, 13/0 


, e Pd 
os: P.H. Fohrer-Chicaso | «EXHIBIT 
P. P. Toth is Unica i Jo — 
B. Le Gill oy . 


_ August 14th 1975 


Staten Island Supply Company 
1350 Richmond Terrece 

Staten Island, New York 10310 | 
Attention: Mr. Robert Schwimmer 


iene Mr. Schwimmer: 
We hewn recently noticed on ‘ane in ae aber “ water mene 
warranty restriction letters from your end user custerars. These 

. letters, as you kacw, ere sent out after we issue credit to Staten 
Island Supply, advising the customer of tha warranty restriction 
on the new heater. We, therefore, require that you supply us with 
the correct name and address, in crder that our warranty restriction 
lettor can be sent oa'to - proper end uscr. " a 


The first one we stoi sank was from Mr. attain, a1 | 
Northrop Avenues, Staten Istand, New York. This was covered by 
your 2501 form #22586 of June &th 1975 covering a PG?4-50 serial 
#740 66~1C00319 wh ch was iter — one - cur, credit memo 
$28455. : ; 


The iaisiales was frora Mr. . Vert, ed Patten Street, Staten ued, 
- New York. This was covered by your 2591 form $2265] cated 
Nay 30th 1975 for a modo! PEN-40 serial #75067 1.23332. 


The third one was from Mire Smith, 587 Sranch Terracc, Staten 
Island, New York. This was covered by your 2501 icrm #22587 
fer a PGD-40 serial ¢780 C7535027. This was item mosher one 
of crecit memo £25355 of Juno Iéth 1975. 


The fourth was from Mr. Palent, 332 Carpo Place, Cicten Island, 
New York. Tois was covered by your 2591 form 22555 fora 
modal PGD-65 serial $77¢79 1F 95513. 


Please ‘turn to pago two 


eI) 


"re 


» 
“ge EXHIBIT 


ae meee eee s 


Immediately upon receipt of the correct names and address, 
we will send a new letter out. Eowever, if such information 


* $s not forthcoming in thirty Jays, we will Lave ro alteznstive 


but to cancel our credit for these heaters. 


; Very truly yours, 
‘A. O. SMITE Corporation 
D. Vv. Ball 
_- Manager ~ Eastern Branch 
. Product Service Divisicn _ 


¢. 


_DWEzwic 


Attachment: Copies of letters and envelopes 


fe : . “ aGe wee: ie 


PRCDUCT SERVICE DI'ISION - 825 LEHIGH AVENUE + UNION, NEW JERSEY 07083 + 201 686-9000 » TELEX 13.8771 
EXHIBIT te 


Fei ans 
—* sen garie o> 
; peso Voyscu id 


COAPGRATION 


MR. WEISSGARTEN 
81 NCRTHRCP AVE. 
STATEN ISLANCe NY 


DEAR MRe WEISSGARTENs 


WE®RE SORRY TC LEARN THAT YOUR A. O. SMITH “\TER HEATER HAO 
TO BE REPLACEC. hE SINCERELY REGRET THE DIFFICULTIES THIS 
MUST HAVE CALSEC ANC WE HOPE THAT THE NEW UNIT, SUPPLIED AT 

_NO CHARGE UNCER THE TERMS OF OUR GUARANTEE, IS FUNCTIONING TO 
YOUR CCMPLETE SATISFACTICN. CEARGCS FOR INSTALLATION ANDO 
DELIVERY CR FCR A PCRE EXPENSIVE REPLACEMENT ARE EXCLUDED 
FROM. THE GUARANTEE} nr 


ra 


yOUR NEW WATER HEATER DESCRIBED BclOW IS GUARANTEED FOR THE 


REMAINDER OF THE TERM CCVERING YCUR ORIGINAL UNIT. © : 


MODEL PGD 50 . 

SERIAL NO- 780 154090 

CRIGINAL GUARANTEE - TEN YEARS 
EXPIRATICN DATE - MAY le 1976 


WE'VE REGISTERED YOUR NEW WATER HEATER IN CUR GUARANTEE EX~- 
TENSIGN RECORCS IN CASE ANY CUESTIONS CONCERNING IT SHOULD 


ARISE IN THE FLTLRE. IF NECESSARY PLEASE REFER TC OUR FILE 
NUMBER 28455~- 


VERY TRULY YOURS, 


Ae Ce SMITH CORPORATION ~ 
. + PREDLCT eas DIVISION 


Ay Hale 


De V. HALL» BRANCH MANAGER 


| 


ase 


PRODUCT SERVICE DIVISION | oc 
7280 $0. CICERO AVENUE + CHICAGO, ILLINOIS 60629 | Te ee 


1 Later beleak bey 7 


: hi | 
Mier rzb.. cues. 


Fspaesaitls | 


s 
$ + 
‘ “ 

‘ 
yee ° 
: 


. 
ad 


-* 


EXHILIT 


| 


. 


_¥. EXHIBIT 
e “e 


; 3 
ata WATER HEATER WARRANTY REPLACEMENT es 
bead DO NOT USE THIS FORM FOR PARTS REPLACEMENT 
CORPORATION a 
- PLEASE MAIL THIS COPY (NO.2) TO YOUR PRODUCT SERVICE BRANCH AND RETAIN 0022588 
HEATER UNTIL RECEIPT OF OUR INSTRUCTIONS WITHIN NEX7 FFW DAYS 
DISTRIBUTOR OR UTILITY NAME 


1 [ $9. br SBEDIE NO. aareee NO. cuse REFERENCE NO. 


bins Laud Laippte, C Je |s\¢ |p ooa25ey 
AODRESS, CiTy, STATE, ZIP COOE a 4 


/3%0 Vel wind Tanner wt / 43/0 


27-31 MODEL ALS. 2-3! ELEM. A? BAKSPL | CLNOUT TYPE UNR, COM MIL 
GA eS LS isi| 37 8199 (CH 40 Jat Gy gy dy 42 Cy 49 UM 
: i 
PsH BO ou 
SERIES 


VR. LN. mo. 


SERIAL a DATE FAILURE DATE MOS. Oist. }CODE] OOL. 
44-49 $0-0 62 §3 54-58 65.66 | 67-69 | 70-72 73 4-80 
LE 5Pb- | a oosls o1F Val Go | _| 
27-31 MOD. + GAL. 32-35 | > 


eerie. SERIES M E 
44-49 


INSTALL. DATE 
88-60 


T. NO. A “TCODE|OOL, 74-80 
ree NO 6-25 PPE oor 


LA 


ACCT. NO. CUST, REFERENCE 26.49 DESCRIPTION COpE DOL. 74-80 
10-15 16 - 25 


HA 


10-40 e USER'S NAME 41-59 ADORESS 


iv Bi gAl\ ii: yl MJardthrep ae 


ZIP CODE | DESCRIPTION OF FAILURE 
76-80 f 


DEALER NAME, ADDRESS, CITY AND STATE 


REMARKS 


SEND MORE FORMS = ENVELOPES 


ase PSD-25010 f cd 


MAIL THIS COPY TO YOUR PRODUCT SERV! SERVICE err 5 


Arku At & tof 7 0 sven Ue 


PSD. 2501D.774 


PRODUCT SCAVICE DIVISION - 825 LEHIGH AVENUE + UNION, NEW JERSEY 07083 + 201 686-9000 - TELEX 13.8771 


: is ae EXHIBIT °- a 


AA i 
rh eee on : 
Fp Ssmavatiis 


id CORPORATION 


* 


MR. VEKI 
84 PATTON ST. * 
STATEN ISLAND, NY 


DEAR MRe VERI» 


WE*®RE SORRY TO LEARN THAT YOUR A. O. SMITH WATER HEATER HAD 
TO BE REPLACED. WE SINCERELY REGRET THE OIFFICULTIES THIS 
MUST HAVE CAUSED AND WE HOPE THAT THE NEW UNIT, SUPPLIED AT 

_ NO CHARGE UNDER THE TERMS CF OUR GUARANTEE, IS FUNCTIONING TO 
YOUR COMPLETE SATISFACTION. CHARGES FOR INSTALLATION AND 
DELIVERY OR FOR A MORE EXPENSIVE REPLACEMENT ARE EXCLUDED 
FROM T..c GUARANTEE. <4 . 


YOUR NEW WATER HEATER DESCRIBED BELOW IS GUARANTEED FOR THE 
-REMAINDER OF THE TERM COVERING YOUR ORIGINAL UNIT. — 


MODEL PEN 40 

SERIAL NO. 780 74 67587 

ORIGINAL GUARANTEE - TEN YEARS 
EXPIRATION DATE - DECEMBER ls 1977 


WE*VE REGISTERED YOUR NEW WATER HEATER IN OUR GUARANTEE EX- 
TENSION RECORDS IN CASE ANY QUESTIONS CONCERNING IT SHOULD 
ARISE IN THE FUTURE. IF NECESSARY PLEASE REFER TO OUR FILE 
NUMBER 26365. 

VERY TRULY YOURS, 


Ae O. SMITH CORPORATION 


PRODUCT SERVICE DIVISION 


De Ve HALLe BRANCH MANAGER 


PRODUCT SERVICE DIVISION 
7260 $0. CICERO AVENUE - CHICAGO, ILLINOIS 60629 


& 


. 
4 
g 
; 


+ Uw ent WATER HEATER WARRANTY REPLACEMENT REPORT 
Hf i a waniia DO NOT USE THIS FORM FOR P ARTS REPL ACEMENT 


PLEASE MAIL THIS COPY (NO.2) TO YOUR PRODUCT SERVICE BRANCH AND RETAIN 
A HEATER UNTIL RECEIPT OF OUR INSTRUCTIONS WITHIN NEXT F EW DAYS 


DISTRIBUTOR OR UTILITY NAME Suse REFERENCE NO, 


4 Ware 4 


a4 : = 2S6DD66 
ADDRESS, City, STATE, 21F Re ; 


BAKSPL P¢ UNR, 
38 (8)438 ic) 


com, MIL 
#1 (uno) 42 (Cy 43 (My 


Dist. |CODE| DOL. 
65-66 | 67-69 | 70-72 | 73 | 74-80 
y t ; SERIES SERIAL 
subece 36-37 38-3 4449 , 64-58 
. G (/ 
* fl OG P 
TNSTALL, DATE 
58-60 ff 


61.62 


Maro ors | 


on COpE ve 74-80 


u . U , J 
CREDIT NO. |ACCT, NO, DOL. 74-80 
88 | to.1s _ iW. 28 Fi 
10-40 ENO USER'S NAME > 
4/0 A 
= £ 


BA, ACCT. NO, CUST, REFERENCE 26-4 SCRIPT 
a IED) CCT. NO ey 3 DESCRIPT 


60-73 r ci 


r DESCRIPTION OF FAILURE ? 
Pe f 
J) ae. aL 
OEALER NAME, ADDRESS, CITY AND 


i TE ; ’ : 
/ 
ae 


Ce ees 


y 


REMARKS - 


DATE SIGNATURE 


( SENO MORE FORMS ENVELOPES 


5 30 Ve: ee a a Ce D-25010 pes 
iss ee MAIL THIS COPY TO YOUR PRODUCT SERVICE pace a 
. a r } 


Lb: a ite, c ul Gs se i 


Rees SAR 
101 


PROOUCT SERVICE DIVISION - 825 LEHIGH AVENUE * UWION, NEW JEHSEY O/0N5 * cut COU-sUU * thee twee 
EXHIBIT ; : 


eh eaae 
Fes aoostirs 


CORPORATION 


SUNE 17, 1975 


MR. SMITH 
587 BRANCH TER. 
STATEN ISLAND» NY 


DEAR HR. SMITH . hg 


WE*RE SORRY TO LEARN THAT YOUR A. O. SMITH WATER HEATER HAD 
-TO BE. REPLACED. WE SINCERELY REGRET THE DIFFICULTIES THIS 
MUST HAVE CAUSED AND WE HOPE THAT THE NEW UNITe SUPPLIEO AT 
NO CHARGE UNDER THE TERMS OF OUR GUARANTEE? IS FUNCTIONING TO 
YOUR COMPLETE SATISFACTION. CHARGES FOR INSTALLATION AND 
DELIVERY OR FGR A MORE EXPENSIVE REPLACEMENT ARE EXCLUDED 
FROM THE GUARANTEE}™ : : 


WE HOPE YGU WILL ACCEPT OUR ASSURANCE FOR YEARS OF 
USEFUL SERVICE FROM YCUR NEW WATER HEATER. IF NECESSARY 
PLEASE REFER TO OUR FILE NUMBER 28365. 

VERY TRULY YOURSs 


Ae O« SMITH CORPORATION 
PRODUCT SERVICE DIVISION 


O- Ve HALL», BRANCH MANAGER 


PRODUCT SERVICE DIVISION 
7250 SO. CICERO AVENUE + CHICAGO, ILLINO)! 


 aten Joleud 
Fred LALCKED 


2 eual 00 eee te 
Fees aeositls sf Mor iain 
; Unser d Address 

CORPORATION. . _ Mo such sticet number 

: ‘ “Ne such office im stste come 

Bo pot remsli te this eavelag§ 
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i ¢ EXHIBIT 


r WATER HEATER WARRANTY REPLACEMENT REPORT Z 
Fie aysit @© 
c 


wecuwavian DO NOT USE THIS FORM FOR PARTS REPL ACEMENT 


PLEASE MAIL THIS COPY (NO.2) TO YOUR PRODUCT SERVICE BRANCH AND RETAIN 
: AEATER UNTIL RECEIPT OF OUR INSTRUCTIONS WITHIN NEXT FEW DAYS 


DISTRIBUTOR OR UTILITY NAME 


tut Isfarel Ss. 2 


ADORESS, CiTy, STATE, Z1P CODE 


He: fs k 
1390 (C RIC icl 
GALS, 32-35 ate CLNOUT] TYPE UNR, com. MIL 
oe suis Se 
FAILURE DATE MOS. DIST. }|CODE]} OOL. 
be 63-54 65-66 | 67-69 | 70-72 


27-31 MOD. = GAL. 32-35 


LA 


HA 


O. fon. . , CUST, REFERENGE 26-4 SCRIPT 
$65 Gere | 9 DESCRIPTION 
cr 


41-53 ADORESS 


DUP. A. Lew: 


zip CODE 
76-80 


<9 10-40 END USER'S NAME 


SEg- BR, | CREDIT NO, J|ACCT. NO. CuST, REFERENCE 26-49 DESCRIPTION cope DOL. 74-80 
.. 4 5-8 ae 10-15 1% - 25 


cj 
DEALER NAME, ADDRESS, City AND STATE (/ 


REMARKS 


SENO MORE FORMS ENVELOPES 


[  eo-25010 


MAIL THIS COPY TO YOUR PRODUCT SERVICE BRANCH , 
: hiv 


PHUUUL! cctv see Vretsrwie vee Cereere: 
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SUNE 17, 1975 


5 a 


MR. PALENT 
332 CARPO PLe 
STATEN ISLAND» NY 


DEAR MR. PALENT, 


WE*KE SORRY TO LEARN THAT YOUR A. O. SMITH WATER HEATER HAD 
TO BE RE°LACED. WE SINCERELY REGRET THE DIFFICULTIES THIS 
MUST HAVE CAUSED AND WE HOPE THAT THE NEW UNIT, SUPPLIED AT 
NO CHARGE UNDER THE TERMS OF OUR GUARANTEE, IS FUNCTIONING TO 

_ YOUR COMPLETE SATISFACTION. CHARGES FOR INSTALLATION ANO 
DELIVERY OR FOR A MORE EXPENSIVE REPLACEMENT ARE yamine 
FROM THE GUARANTEE. 


yOUR NEW WATER HEATER DESCRIBED BELOW IS GUARANTEED FOR THE 
REMAINDER OF THE TERM COVERING YOUR ORIGINAL UNITe 


MODEL PGD. 65 

SERIAL NO. 780 75 22585 

ORIGINAL GUARANTEE ~ TEN YEARS 
EXPIRATION DATE - MAY Ll» 1980 


WE'VE REGISTERED YOUR NEW WATER HEATER IN QUR GUARANTEE Ex- 
TENSION RECORDS IN CASE ANY QUESTIONS CONCERNING IT SHOULD 
ARISE IN THE FUTURE. IF NECESSARY PLEASE REFER TO OUR FILE 
NUMBER 28365. 

VERY TRULY YOURS, 


A. O- SMITH CORPORATION 
- PRODUCT SERWICE DIVISION 


De Ve HALL» BRANCH MANAGER 
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PRODUCT SERVICE Division 
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EXHIBIT. 


. € : 
passers | ge SN. WATER HEATER WARRANTY REPLACEMENT REPORT 
FFigot posal tia DO NOT USE THIS FORM FOR PARTS REPLACEMENT 


sp aueae 0022586 


ELEM. BAKSPL INR, COM. MiL 
%- 38 (8) 439 (Cy 40 Ny ic) 43° (M) 
59-60 6 


INSTALL. DATE FAILURE DATE 
1-62 | 63-64 65.66 


TNSTALL.OATE [63-80 TITLI 
9-60 Me. 


61-62 2¢ 


Cust BCESBENCE 26-49 OESCRIPTION 


i6 
LA 


CuUST, REFERENCE 26-49 DESCRIPTION 


41-69 ADORESS 


DEALER NAME, ADORESS, City AND STATE 


ema 
S+ SNATURE a Z : SEND MORE FORMS ENVELOPES 


a ser 2 
ve [(=Jr0.2s010 


MAIL THIS COPY TO YOUR PRODUCT SERVICE BRANCH 


G/a 
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PRODUCT SEAVICE DIVISION - 825 LEHIGH AVENUE + UNION, NEW JERSEY 07083 + 201 686.9000 » TELEX 13.8771 


a eae an ; 1 t . 
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CORPOHATICN 
September 5, 1975 


Staten Island Supply Co. 

1390 Richmond Terrace 

Staten Island, New York 10310 
Attention: Mr. Robert Schwimmer 


. 


Dear Mr. Schwimmer: . 


~.We have again received a large return of our water heater warranty 
restriction letters sent to your end user customers. These letters 
were returned by the post office because of incorrect addresses or 
customer is unknown. 


Please check the following returns and advise us of correct name and 
address of the end user so that our guarantee extension records can 
be corrected and our warranty restriction letter sent out to the 
proper end user. 


End User Credit Memo # 


Mr. Pilot 71-29015 - 8/6/75 
976 Brady Pl. 
Staten Island, 


Mr. Ment 71-29015 - 8/6/75 
5753 Del Ave. 
Staten Island, 


Mr. Kank 0052046 71-29015 - 8/6/75 
_ 102 Dence Pl. 
Staten Island, 


Mr. Scepe 0052038 71-29015 - 8/6/75 

75 Pleasant Dr. 

Staten Island, 

Mr. Utopia 00225 8 71-29015 8/6/75 


188 Veri Drive 
Staten Island, N.Y. 
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Hall letter 9/5/75 


Staten Island Supply Co. September 5, 1975 


End User Credit Memo # 


Mr. Greer 71+29015 = 8/6/75 
201 38th Street : 
Staten Island, N.Y. 


Mr. Amer 71-29015 - 8/6/75 
6051 Field Drive 
Staten Island, N.Y. 


Mr. App 0022594 8/6/75 
354 Dards Lane 
Staten Island, N.Y. 


Mr. Lief - 0022596 71229015 = 8/6/75 
355 Prescott St. si : 
Staten Islend, N.Y. 


Mr. Quire 0022595 71-29015 - 8/6/75 
29 Smith Road 
Staten Island, N.Y. 


Mr. A. Goldstein 71-29113 - 8/13/75 
189 Blacksmith Ave. 
Staten Island, N.Y. 


Would appreciate your supplying correct names and address as soon as 
possible. 


Very truly yours, 

A. 0. SMITH CORPORATION 
re 

D. V. Hall 


Manager - Eastern Branch 
Product Service Division 


, EXHIBIT 
he PAODUCT SERVICE DIVISION - 825 LEHIGH AVENUE + UNION, NEW JERSEY 07083 + 201 686-9000 - TELEX 13-8771 


AUGUST ll, 1975 


MR. PILOT 
976 BRADY PLACE 
STATEN ISLAND, NY 


DEAR MR. PILOT, 


WE*RE SORRY TC LEARN THAT YOUR A- G. SMITH WATER HEATER HAD 
TO BE REPLACED. hE SINCERELY REGRET THE DIFFICULTIES THIS 
MUST HAVE CAUSED AND WE HOPE THAT THE NEW UNIT, SUPPLIED AT 
NO CHARGE UNDER THE TERMS OF OUR GUARANTEE, IS FUNCTIONING TO 
YOUR CCMPLETE SATISFACTION. CHARGES FOR INSTALLATION AND 
DELIVERY OR FOR A MORE EXPENSIVE REPLACEMENT ARE EXCLUDED 
FROM THE GUARANTEE. 


WE HOPE YOU WILL ACCEPT OUR ASSURANCE FOR YEARS OF 
USEFUL SERVICE FRCM YCUR NEW WATER HEATER. IF NECESSARY 
PLEASE REFER TO CUR FILE NUMBER 29015. 

VERY TRULY YOURS, 


A. Q. SMITH CORPORATION 
PROOUCT SERVICE DIVISION 
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AUGUST lle 1975 


MR. MENT 
5753 DEL AVE. 
STATEN ISLANO, NY 


DEAR MR. MENT, 


WE*RE SORRY TC LEARN THAT YOUR A. O. SMITH WATER HEATER HAD 

TO BE REPLACED, WE SINCERELY REGRET THE OIFFiICULTIES THIS 
MUST HAVE CAUSED AND WE HOPE THAT THE NEW UNIT; SUPPLIED AT 

NO CHARGE UNCER THE TERMS OF OUR GUARANTEE? IS FUNCTIONING TO © 
“YOUR CCMPLETE SATISFACTICN. CHARGES FOR INSTALLATION AND 
DELIVERY OR FOR A PORE EXPENSIVE REPLACEMENT ARE EXCLUDED 

FROM THE GUARANTEE. 


YOUR NEW WATER HEATER DESCRIBED BELOW IS GUARANTEED FOR THE 
REMAINDER OF THE TERM COVERING YCUR ORIGINAL UNITe 


3 : MODEL KGL 40 
SERIAL NOw 880 75 133197 

CRIGINAL GUARANTEE - TEN YEARS 

EXPIRATION DATE - AUGUST l» 1984 


WE®VE REGISTERED YCUR NEW WATER HEATER IN OUR GUARANTEE EX- 
TENSION RECORDS IN CASE ANY CUESTICNS CCNCERNING IT SHOULD 
ARISE IN THE FUTURE. IF NECESSARY PLEASE REFER TO OUR FILE 
NUMBER 29015. 


VERY TRULY YOURS, 


Ae O- SMITH CORPORATION 
PROCLCT SERVICE DIVISION 


AK | 


O. Ve. HALL» BRANCH MANAGER 


sores eT ee 
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AUGUST 11, 1975 


MR. KANK 
10z DENCE PL. 
STATEN ISLAND, NY 


DEAR MR. KANK, 


WE'RE SORRY TC LEARN THAT YOUR A. O. SMITH WATER HEATER HAD 
TG BE REPLACED. hE SINCERELY REGRET THE DIFFICULTIES THIS 
WUST HAVE CAUSED AND WE HOPE THAT THE NEW UNIT, SUPPLIED AT 
‘NO CHARGE UNCER TKE TERMS OF OUR GUARANTEE, IS FUNCTIONING TO 
YCUR CCMPLETE SATISFACTION. CHARGES FOR INSTALLATION AND 
DELIVERY OR FOR A MORE EXPENSIVE REPLACEMENT ARE EXCLUDED 
FROM THE GUARANTEE. 


YOUR NEW WATER HEATER DESCRIBED BELOW IS GUARANTEED FOR THE 


REMAINDER OF THE TERM COVERING YCUR ORIGINAL UNIT. 


MOCEL PGD 30 : 

SERIAL NO. 780 75 F99281 

-CRIGINAL GUARANTEE - TEN YEARS 
EXPIRATION DATE - MAY le 1984 


WE® VE REGISTERED YCUR NEW WATER HEATER IN OUR GUARANTEE EX- 
TENSION RECORDS IN CASE ANY CUESTIONS CONCERNING IT SHOULD 
ARISE IN THE FUTURE. IF NECESSARY PLEASE REFER TO OUR FILE 
NUMBER 29015. 

VERY TRULY YOURS» 


A. Co. SMITH CORPORATION 
PRODUCT ,SERYICE DIVISION 
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CORPOHATION 


_ AUGUST Li, 1975 


MR. SCEPE 
75 PLEASANT CR. 
STATEN ISLAND, NY 


DEAR MR. SCEPEs 


WE®RE SCRRY TC LEARN THAT YOUR A. Ceo SMITH WATER HEATER HAD 
TO BE REPLACED. WE SINCERELY REGREY THE DIFFICULTIES THIS 
MUST HAVE CAUSED AND WE HOPE THAT THE NEW UNIT, SUPPLIED AT 
“NC CHARGE UNCER TRE TERMS OF OUR GUARANTEEs IS FUNCTIONING TO 
YCUR COMPLETE SATISFACTICN. CHARGES FOR INSTALLATION AND 
DELIVERY OR FOR A MORE EXPENSIVE REPLACEMENT ARE EXCLUDED 
FROM THE GUARANTEE. 


YOUR NEW WATER HEATER DESCRIBED BELOW IS GUARANTEED FOR THE 
REMAINDER OF THE TERM COVERING YCUR ORIGINAL UNIT. 


MOCEL PGD 50 : 

SERIAL NO. 780 75 039918 

-CRIGINAL GUARANTEE — TEN YEARS 
EXPIRATION DATE - AUGUST ls 1981 


: 


WE®VE REGISTEREC YCUR NEW WATER HEATER IN OUR GUARANTEE EX- 
TENSION RECORDS IN CASE ANY CUESTIONS CONCERNING IT SHOULD 
ARISE IN THE FUTLRE. IF NECESSARY PLEASE REFER TO OUR FILE 
NUMBER 29015. 
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VERY TRULY YOURS, 


A. Ge SMITH CORPORATICN 
PRODUCT SERYICE DIVISION 
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D. V. HALL» BRANCH MANAGER 
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AUGUST lle 1975 
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MR. UTOPIA 
188 VERI ORIVE 
STATEN ISLANO?s NY 


DEAR MR. UTOPTAs 


WE®RE SORRY TC LEARN THAT YOUR A. O. SMITH WATER HEATER HAD 
TO BE REPLACED. KkE SINCERELY REGRET THF DIFFICULTIES THIS 
SE THE NEW UNIT, SUPPLIED AT 
CHARGE UNCER THE TERMS OF 1S FUNCTIONING TO 
youR CCMPLETE SATISFACTICNe CrEARGES FOR INSTALLATION AND 
DELIVERY OR FOR A MORE EXPENSIVE REPLACEMENT ARE EXCLUDED 
FROM THE GUARANTEE} ‘ 


yOUR NEW WATER HEATER DESCRIBEC BELOW 1s GUARANTEED FOR THE 


REMAINDER OF THE TERM COVERING YCUR ORIGINAL UNITo 


, MODEL PGD 50 5 : 
SERIAL NO. 780 75 426503 
CRIGINAL GUARANTEE —- TEN YEARS 
EXPIRATION DATE - MAY le 1979 


WE'VE REGISTERED YCUR NEW WATER HEATER IN OUR GUARANTEE EX~- 
TENSION RECORDS IN CASE ANY CUESTIONS CONCERNING IT SHOULD 
ARISE IN THE FUTURE. IF NECESSARY PLEASE REFER TO OUR FILE 
NUMBER 29015- 

. VERY TRULY YCURS» 


A. O. SMITH CCRPDRATION 
PRODUCT SERVICE DIVISION 
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AUGUST ll, 1975 


MR. GREER 
201 38TH ST. 
STATEN ISLAND, NY 


DEAR MR. GREER,» 


WE*RE SORRY TO LEARN THAT YOUR A. O. SMITH WATER HEAIER HAD 
TO BE REPLACED. WE SINCERELY REGRET THE DIFFICULTIES THIS 
MUST HAVE CAUSED AND WE HOPE THAT THE NEW UNIT, SUPPLIED AT 
-NO CHARGE UNCER SHE TERMS OF OUR GUARANTEE, IS FUNCTIONING TO 
YOUR COMPLETE SATISFACTICN. CHARGES FOR INSTALLATION AND 
DELIVERY OR FOR A MORE EXPENSIVE REPLACEMENT ARE EXCLUDEO 
FROM THE GUARANTEE. 


YOUR NEW WATER HEATER DESCRIBED BELOW IS GUARANTEED FOR THE 
REMAINOER OF THE TERM COVERING YCUR ORIGINAL UNIT. 


MODEL PGD 30 

SERIAL NO. 780 75 A00621 

CRIGINAL GUARANTEE - TEN YEARS 
EXPIRATION DATE - OCTOBER 1, 1978 


WE'VE REGISTEREC YCUR NEW WATER HEATER IN QUR GUARANTEE EX- 
TENSION RECORCS IN CASE ANY CUESTIONS CONCERNING IT SHOULD 
ARISE IN THE FUTURE. IF NECESSARY PLEASE REFER TO OUR FILE 
NUMBER 29015. 
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‘AUGUST Ll» 1975 


MRe AMER 
605r FIELD OR. 
STATEN ISLAND, NY 


DEAR MRe AMER, 


WE®RE SCRRY TC LEARN THAT YOUR A. QO. SMITH WATER HEATER HAO 
TO BE REPLACEC. hE SINCERELY REGRET THE OLTFFICULTIES THIS 
‘MUST HAVE CAUSED AND WE HOPE THAT THE NEW UNIT, SUPPLIED AT 
NO CHARGE UNCER THE TERMS OF OUR GUARANTEE, IS FUNCTIONING TO 
YOUR CCMPLETE SATISFACTICN. CHARGES FOR INSTALLATION AND 
DELIVERY OR FOR A MORE EXPENSIVE REPLACEMENT ARE EXCLUDED 
FROM THE GUARANTEE. 


YOUR NEW WATER HEATER DESCRIBED BELOW IS GUARANTEED FOR THE 


REMAINDER OF THE TERM COVERING YCUR ORIGINAL UNIT. 


MODEL PGO 40 : 

SERIAL NO. 780 74 J80221 

CRIGINAL GUARANTEE - TEN YEARS 
EXPIRATION DATE ~ SEPTEMBER ly 1978 


WE'VE REGISTEREC YCUR NEW WATER HEATER IN OUR GUARANTEE EX- 
TENSION RECORDS IN CASE ANY CUESTIONS CONCERNING IT SHOULD 
ARISE IN THE FUTURE. IF NECESSARY PLEASE REFER TO OUR FILE 
NUMBER 29015. 
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AUGUST ll, 1975 


MRe APP 
354 DARDS LANE 
STATEN ISLANCe NY 


DEAR MR. APPe 


WE* RE SCRRY TC LEARN THAT YOUR A. O. SMITH WATER HEATER HAD 
TO BE REPLACEC. WE SINCERELY REGRET THE DIFFICULTIES THIS 
MUST HAVE CAUSED AND WE HOPE THAT THE NEW UNIT, SUPPLIED AT 
NC CHARGE UNCER TRE TERMS OF OUR GUARANTEE, IS FUNCTIONING TO 
- YOUR CCMPLETE SATISFACTICN. CHARGES FOR INSTALLATION AND 
DELIVERY OR FOR A MORE EXPENSIVE REPLACEMENT ARE EXCLUDED 
FROM THE GUARANTEE. 


YOUR NEW WATER HEATER DESCRIBED BELOW IS GUARANTEED FOR THE 
REMAINDER OF THE TERM COVERING YCUR ORIGINAL UNIT. 


MODEL PGD 50 
SERIAL NO. 780 75 C00633 

‘ CRIGINAL GUARANTEE - TEN YEARS 
EXPIRATION DATE - JULY 1, 1978 


WE'VE REGISTEREC YCUR NEW WATER HEATER IN OUR GUARANTEE EX- 
TENSICN RECORDS IN CASE ANY QUESTIONS CONCERNING IT SHOULD 
ARISE IN THE FLTURE. IF NECESSARY PLEASE.REFER TO OUR FILE 
NUMBER 29015. : 


VERY TRULY YOURS» 


Ae O. SMITH CORPORATION 
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pag fiiiflg WATER HEATER WARRANTY REPLACEMENT REPORT 
G Codd = ud DO NOT USE THIS FORM FOR PARTS REPLACEMENT 


PLEASE MAIL THIS COPY (NO.2) TO YOUR PRODUCT SERVICE BRANCH AND ‘RETASN 
HEATER UNTIL RECEIPT OF OUR INSTRUCTIONS WITHIN NEXT FEW DAYS 
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CORPORATION 


AUGUST ll» 1975 


MR. LIEF 
355 PRESCOTT ST. 
STATEN ISLAND, NY 


DEAR MRe LIEFe 


WE®RE SORRY TC LEARN THAT YOUR A. O. SMITH WATER HEATER HAD 
TO BE REPLACEC. wE SINCERELY REGRET THE DIFFICULTIES THIS 
MUST HAVE CAUSED AND WE HOPE THAT THE NEW UNIT, SUPPLIED AT 
\NG CHARGE UNCER ThE TERMS OF OUR GUARANTEE, IS FUNCTIONING TO 
YOUR CCMPLETE SATISFACTICN. CHARGES FOR INSTALLATION ANDO 
OELIVERY OR FOR A MORE EXPENSIVE REPLACEMENT ARE EXCLUDED 
FROM THE GUARANTEE. 


YOUR NEW WATER HEATER DESCRIBED BELOW IS GUARANTEED FOR THE 
REMAINDER OF THE TERM COVERING YCUR ORIGINAL UNIT. 


MODEL PGDL 30 

+ SERIAL NO. 780 75 A02566 
CRIGINAL GUARANTEE — TEN YEARS 
EXPIRATION DATE - APRIL ly, 1977 


WE'VE REGISTERED YCUR NEW WATER HEATER IN OUR GUARANTEE EX= 
TENSICN RECORCS IN CASE ANY CUESTIONS CONCERNING IT SHOULD 
ARISE IN THE FUTURE. IF NECESSARY PLEASE REFER TO OUR FILE 
NUMBER 29015. 

VERY TRULY YOURS, 


Ae Co SMITH CORPORATION 


PRODUCT SERVICE DIVISION 


De Ve HALL» BRANCH MANAGER 
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Ser WATER HEATER WARRANTY REPLACEMENT REPORT 
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CORPORATION 
PLEASE MAIL THIS COPY (NO.2) TO YOUR PRODUCT SERVICE BRANCH AND RETAIN Q 
HEATER UNTIL RECEIPT OF OUR INSTRUCTIONS WITHIN NEXT FEW OAYS 


BA] CAFOIT NO. Aos ACCT. NO. Syst REFERENCE NO. | 
8 25 | 


DISTRIGUTOR OR Lily AME 
18 TOR OR UTIL N\ 10-18 


Di didied yahdintad DUE PPLY CO. ik 
1399 RICHMOND TERRACE 20:$ 2600|60 3257 


ADDAESS, ClW; Stave, ue GUOY, 10210 


TEL. GIBRALTER 2-1196 


GALS, 32-35 | ,ELEM AKSPL UNA, OM. MIL 
36° iS) 37° 3 (8) AN, 42 «cy 43 iM) 


a) 
: a gece on DATE: 
61-62 


27-31 MOD, - GAL. 32-35 AT YEARS| SERIES 


: FPQ -AIG - VAITEG 
sete, 6t.e2 ? : go, pf: 97-0 


ST, REFERENCE 1 F 
CUST, REFER 76-49 DESCRIPTION Cope |oo. 74.80 


LA 


CREQIT NO. ACCT. NO. GUST. REFEPENCE [26-49 DESCRIPTION BOL. 7480 
6 - 25 
HA : 


10-40 END USER'S NAME 41-59 ADDRESS 


GIF Visoestte Sf 


7 


DESCRIPTION OF FAILURE; 


. 
a ite 3 


REMARKS 
7 


t 
fs 


SIGNATURE SENO MORE FORMS WA ENVELOPES 


: /( 7s rat Sa ue ee | Lh ee PSD-26010 Ree 
ee MATOTHIS AORY TO YOUR PRODUCT SERVICE BRANCH 
RECEIVED DATE.S¢dd.éu 


« E + er 
PRODUCT SERVICE DIVISION - 825 LEHIGH AVENUE - SALON New JERSEY 07083 - 201 686-9000 - TELEX 13-8771 
i. 2 . e 
; . ae \ . ° » e : 
\ 


Fs =aume | wan eaty 
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AUGUST lle 1975 


MR. GUIRE 
29 SMITH RD. 
STATEN ISLAND, NY 


DEAR MRe QUIREs 


WERE SGRRY TC LEARN THAT YOUR A. O. SMITH WATER HEATER HAD 
TO BE REPLACED. WE SINCERELY REGRET THE DIFFICULTIES THIS 
MUST HAVE CAUSED AND WE HOPE THAT THE NEW UNIT, SUPPLIED AT 
NG CHARGE UNDER THE TERMS OF OUR GUARANTEE» IS FUNCTIONING TO 
‘YOUR CCMPLETE SATISFACTICN. CHARGES FOR INSTALLATION AND 
DELIVERY OR FCR A MORE EXPENSIVE REPLACEMENT ARE EXCLUDED 
FROM THE GUARANTEE. 


YOUR NEW WATER HEATER DESCRIBED BELOW IS GUARANTEED FOR THE 
REMAINDER OF THE TERM COVERING YCUR ORIGINAL UNIT. 


MODEL Pco 50 

SERIAL NO. 780 75 £23275 

CRIGINAL GUARANTEE - TEN YEARS 
EXPIRATION DATE - AUGUST ly, 1976 
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WE'VE REGISTERED YCUR NEW WATER HEATER IN OUR GUARANTEE EX- 
TENSION RECORDS IN CASE ANY QUESTIONS CONCERNING IT SHOULD 

ARISE IN THE FUTURE. IF NECESSARY PLEASE REFER TO OUR FILE 

NUMBER 29015. 


VERY TRULY YOURS,» 
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AUGUS, 18, 1975 


MR. Aw GOLDOSTEEN 
189 BLACKSMITH AVE. 
STATEN ISLAND, NY 


DEAR MR. GOLOSTEEN,? 


WE'RE SORRY TO LEARN THAT YOUR A. O. SMITH WATER HEATER HAD 
TO BE REPLACED. WE SINCERELY REGRET THE DIFFICULTIES THIS 
MUST HAVE CAUSED- AND WE HOPE THAT THE NEW UNIT, SUPPLIED AT 
NO CHARGE UNDER THE TERMS OF OUR GUARANTEE, IS FUNCTIONING TO 
YOUR COMPLETE SATISFACTICN. CHARGES FOR INSTALLATION AND 
DELIVERY OR FOR A MORE EXPENSIVE REPLACEMENT ARE EXCLUDEC 
FROM THE GUARANTEE. ‘ 


YOUR NEW WATER HEATER DESCRIBED BELOW IS GUARANTEED FOR THE . 
REMAINDER OF THE TERM COVERING YOUR ORIGINAL UNIT. 


MODEL PGDL 40 

SERIAL NO. 780 75 €11842 

ORIGINAL GUARANTEE - TEN YEARS 
EXPSRATION OATE - APRIL ly» 1977 


WE'VE REGISTERED YCUR NEW WATER HEATER IN OUR GUARANTEE EX- 
TENSION RECORDS IN CASE ANY QUESTIONS CONCERNING IT SHOULD 
ARISE IN THE FUTURE. IF NECESSARY PLEASE REFER TO OUR FILE 
NUMBER 29113. 
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PLEASE MAIL THIS COPY (NO.2) TO YOUR PRODUCT SERVICE BRANCH AND RETAIN 0052044 
HEATER UNTIL RECEIPT OF OUR INSTRUCTIONS WITHIN NEXT FEW DAYS 
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AFFIDAVIT OF ROBERT SCHWIMER IN 
OPPOSITION TO ORDER TO SHOW CAUSE 
AND EXHIBITS 1-2 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


STATEN ISLAND SUPPLY COMPANY, INC., : 75 CIV. 461 
Plaintiff, T.C.P. 
~against- 
A. O. SMITH CORPORATION, EQUIPMENT AFFIDAVIT 
DISTRIBUTORS CORP. and BROOKLYN 
UNION GAS COMPANY, 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


ROBERT SCHWIMER being duly sworn, deposes and says: 

I am the Vice President of the plaintiff corporation 
and make this affidavit in opposition to A. O. SMITH 
CORPORATION's ("SMITH") application to dissolve the preliminary 
injunction. A copy of the Court's prior decision entered 


May 1, 1975, is annexed as Exhibit l. 


Mr. RESNIKOFF, attorney for SMITH has very little 
knowledge of the dealings and relationship plaintiff has had 
with the employees of A. O. SMITH since the court granted the 
injunction. All of the relationships that have existed eer 
been with SMITH employees, PAUL TOTH, Regional Sales Manager, 
BERNARD GILL, District Sales Manager, D. V. HALL, Manager - 
Eastern Branch, Product Service Division, and G. I. HURST, 


Credit Manager. 142 


Affidavit of Robert Schwimer in 
Opposition to Order to Show Cause 
and Exhibits 1-2 


For Mr. RESNIKOFF to infer from his knowledge of the 
facts that I have been petulant and insulting to SMIT employees 


is erroneous and not supported by the facts. After the 


preliminary injunction was granted SISCO attempted to sell KEE 
Heaters into the Brooklyn and Staten Island areas. I was 
consistently told by the plumbing supply houses that the 

prices I was quoting were not competitive to those offered by 
EQUIPMENT DISTRIBUTORS. On several occasions I discussed the 
situation with Mr. Gill, asking him for the prices quoted to 
Hutter. I acknowledge that I did press Mr. GILL for an answer 
on the prices charged to EQUIPMENT DISTRIBUTORS as I believed 
the court's order required SMITH to offer plaintiff the same 
conditions offered any other distributor. Finally after almost 
two months, Mr. GILL called and said I would have a 5% discount 
on the KEE Heaters line provi 

twelve or more to sub-distributors. At this point I was able to 
quote prices competitive to EQUIPMENT DISTRIBUTORS, and received 


orders. 


In isate July, about one month after I orally received 


this new price information from Mr. GILL; Mr. GILL called and 
said SMITH was going to discontinue the 5% discount after 
August 15th and that I should get invoices to SMITH if I wanted 


to be able to sell with the 5% price discount. I and other 
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Affidavit of Robert Schwimer in 
Opposition to Order to Show Cause 
and Exhibits 1-2 


persons on the staff thereupon made concerted ef forts to sell 

the KEE Heaters, which were now saleable on competitive terms, 
and in fact sold 519 KGA units of the value of $52,253.06 and 153 
KEE units of the value of $11,316.25 of a total sales value of 
$63,569.25 after being told by Mr. GILL to turn in the invoices 
for such sales. Mr. GILL had stated only that the invoices: had 
to be filed by August 15, 1975. At no time was any policy set 
forth in writing to plaintiff. At no time prior to August 15, 
1975 did Mr. GILL state that delivery of the discontinued heaters 
had to be for immediate delivexy. These discount sales amounted 


to almost 22% of my total 1974 SMITH volume of hot water heater sales 


and were as fcllows: 


KGA KGD 
Purchaser Units Dollar Value Units Dollar Value 


North Shore ay $ 6,488.55 20 $ 1,476.00 
Hendel 2,443.50 
Ideal 1,466.10 
Davis & Warshaw 977.40 | 

_D.J. " 2,129.20 ~ 590.40 
Flushing 1,869.20 §90.46 
Bayside 1,869.20 590.40 
Westbrook 2,166.10 885.60 
Windsor 1,380.50 295.20 
Victor 1,466.10 “oe 
Davis & Warshaw 1,466.10 
Dave's 977.40 
J. Chimerine 4,045.05 738.00 
Bruce 1,923.75 738.00 
Bruce : 4,045.05 1,124.75 
Brooklyn 5,329.19 885.60 
Blake 1,922.20 449.90 
Amster 1,117.90 295.20 
Worth 2,866.10 590.40 
Hendel , 2,463.00 885.60 
Flushing 1,380.50. - 295.20 
Brooklyn _22 2,463.00 885.60 


$ 52,253.00 $ 11,316.25 
144 


Affidavit of Robert Schwimer in 
Gpposition to Order to Show Cause 
and Exhibits 1-2 


Pursuant to Mr. GILL's statements, I sent SMITH the 
tee the purchases by letties dated August 6, 1575, 

annexed as Exhibit 2. Mr. TOTH advised that the special discount 
ar being discontinued August 15, 1975. Thereafter on August 15, 
Mr. GILL called and stated that the KEE Heater sales had to be 
shipped by August 15th and not merely inpeives submitted. (See 
Exhibit C(1) to Resnikoff Affidavit) While I do not know why 
the policy of SMITH to discontinue this 5% discount was put into 
effect - which policy apparently has been in existence for many 
years, so far as Equipment Distributors has been concerned - I do 
know that plaintiff lost a substantial profit, estimated to be ; 
10% or $6,356.92. The means SMITH utilized in communicating its 
policy are indeed confusing. 

The foregoing explanation of sales of $63,569.25 
which were canceled, forms the background to my letters 
annexed to the plaintiff's moving papers marked Exhibit C-2, 
letter of August 6th from A. 0. SMITH to plaintiff, plaintiff's 
reply of August 13th, which is not annexed to the moving 


affidavit, but annexed hereto as Exhibit 2 and Exhibit c-l, 


being a letter from PAUL TOTH, dated August 2lst, replying 


to plaintiff's letter of August 13th. 


Affidavit of Robert Schwimer in 
Opposition to Order to Show Cause 
and Exhibits 1-2 


I cannot assert with any knowledge what was done 


maliciously by SMITH to plaintiff, but this loss of $63,569.25 


of sales made in a one month period and gained at great effort 
on plaintiff's part was extremely serious. I do not question 
Smith's right to change its policies, I do guestion the manner 
of the change and the means of incomplete communication utilized. 

Mr. TOTE's letter on August 21st, (Exhibit C-1, 
Resnikoff Affidavit) specifically states that Mr. GILL called me 
on August 15th and for the first time stated that the discount 
applied only to the KEE units for immediate delivery. This Court 
is well aware that in the New York area EQUIPMENT DISTRIBUTORS 

© itself and apparently by reason of 

plaintiff's inability to quote competitive prices on the KEE 
line of heaters ene pricing discount was in existence long before 
SMITH's attempt bo Cavediaace our distributorship and was a price 
differential given to EQUIPMENT DISTRIBUTORS to benefit 
EQUIPMENT DISTRIBUTORS at the expense of every other distributor. 
At no time did I ever see or read of any written SMITH policy 
with respect to this 5% discount or else plaintiff's pricing Could 
and would have been competitive to EQUIPMENT DISTRIBU™<!RS on this 
line of heaters. 

I gained the 5% discount price only after two months 
of persistence,only to lose the discount, $63,569.25 of sales 
and substantial profit after Mr. TOTH's new oral policy on the 


subject. 146 


Affidavit of Robert Schwimer in 
Opposition to Order to Show Cause 
and Exhibits 1-2 


4 


I respectfully offer my apologies for the use of 


certain words in describing Messrs. TOTH and GILL. I did not, 


as was threatened, communicate any material to SMITH distributors 


and sub-distributors. The Court will recognize that the frus- 
tration, embarrassment and loss of sales that these two gentlemen 
have caused me both prior to and since the granting of the pre- 
liminary injunction} the loss of sales of the KEE Heaters was the 
basis of my frustration. I am aware that I should not reflect 
my frustrations on losing sales notwithstanding Messrs. GILL and 
TOTH's continuing campaign to destroy plaintiff's business. 
Such expression will not occur again. 

Within the two weeks, Mr. GILL advised me that I am 
not and have not been on A. O. SMITH's mailing list for some 
substantial period of time, of which fact I was not previously 


aware. 


the SMITH mailing list, Mr. PULVERMACHER wrote a letter which 
he refers to in his separate affidavit. 

With respect to Mr. RESNICK's statements concerning the 
falsified reports submitted by plaintiff since the period of 
the preliminary injunction, I must acknowledge the errors of my 
office procedures. This matter relates to heaters that were 


furnished as replacements for leaking heaters under warranty. 
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Affidavit of Robert Schwimer in 
Opposition to Order to Show Cause 
and Exhibits 1-2 


Commencing in late 1972, at about the time I was receiving the 
continuous threats not to sell Brooklyn Union Gas or sell in 
the Big Apple, SISCO adopted an office procedure to hide the 
fact that sales of the original heaters by SMITH had been made 
into Brooklyn and Queens. The sales into the Big Apple were 


sales to other distributors and plumbers, never to an end user. 


Sisco in fact never dealt with the end user. The distributor or 
of : 
plumber would advise US/ the defect. SISCO would verify the 


date of sale and furnish the replacement. No reports of original 
sales were ever eanntent by SMITH, however, when heaters failed 

in the warranty period ("leakers") and required replacement, the 
sub-distributor or plumber would contact plaintiff for the 
warranty replacement heater. The SMITH procedure was to give 
SISCO credit for having furnished a replacement on filing form 
2501D-774 and verification that the original heater was in 
warranty. Records of the sale and serial number were maintained 
with plaintiff. Plaintiff would, upon verification, furnish the 
replacement and would request a credit from SMITH. By filing the 
Form 2021D-774 the SISCO staff recognized that if the replacement 
report reflected an original heater sold into Brooklyn-Queens 
area, SMITH would have confirmation that my denials to Messrs. 


TOTH and GILL that no sales were being made into Brooklyn and 


Affidavit of Robert Schwimer in 
Opposition to Order to Show Cause 
and Exhibits 1-2 


DwAAne wara we SeiaA 
masons Sore sateus 
replacement of a leaker into the Brooklyn-Queens area would have 


established that the original sale had been made into such 


prohibited areas. Therefore, a bookkeeping system was developed 


to create a coverup whereby a false name and address was used on 


the Replacement Report sent to SMITH on Form 2501. 

Prior to the actual termination and the granting of the 
preliminary injunction, from tine to time plaintiff would receive 
written notices from SMITH that a letter to an end user, whose 
name had been supplied by SISCO as having received a replacement, 
was not delivered. Plaintiff never commented on such notice 
and SMITH never pressed the subject. 

After the preliminary injunction was granted, I must 
confess I forgot about the subterfuge I had been forced to 


engage in previously and neglected to tell the record keeper 


that this subterfuge was no longer needed. My first knowledge 
of this situation occurred when I received a letter from Mr. 
HALL, Manager, Eastern Branch Products Service Division, 
annexed to SMITH's papers as Exhibit D, dated August 14th. 

I then immediately realized that the coverup had continued 
after the preliminary injunction. I promptly acknowledged the 
erroneous manner in which the reports had been filed in my 


letter to Mr. HALL dated August 27th, annexed as Exhibit B to 
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Opposition to Order to Show Cause 
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the moving papers. To the best of my knowledge the number of 
false reports filed after May 1, 1975 may constitute twenty or 
twenty-five. I have advised Mr. HALL that it is virtually 
impossible to give him the name of the end user in many cases 
as SISCO sells to sub-distributors or plumbers. However, I have 
supplied Mr. HALL with the name of the plumbing supply house 
which purchased the heaters that subsequently became a leaker 
novceed by warranty. ‘the Court will recognize by reading my 
letter of August 27th, my candor, wherein I say, “We had to 
deny the sale of units off of Staten Island and therefore all 
claims sent in were for Staten Island addresses although non- 
existent". 

Plaintiff did not take a name out of the telephone 
book with an address, but actually made up the name and 
address and this practice had been continually conducted since 
“late 1972 and was not discontinued after the injunction through 
oversight, but has since been discontinued. 

I most respectfully regret having engaged in this 
artful subterfuge to prevent SMITH from learning of the out-of- 
area sales but I was fearful of the threatened termination of 
the distributorship. 


Since the entry of the preliminary injunction there 


has been a marked decrease in Mr. GILL's weekly visits which 


now only occur after repeated calls. 
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Opposition to Order to Show Cause 
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Mr. GILL is the A. 0. SMITH salesman in charge of 


plaintiff's account. ‘He is plaintiff's means of receiving infor- 
mation from SMI'TH which includes special offers, discounts, price 
changes and other technical information. Mr. GILL came into the 
office during the latter part of August and for the first time 
advised there was to be a price increase. When I expressed 
surprise he stated for the first time that plaintiff's name had 
been removed from SMITH's mailing list. While I used regretable 
language in referring to Messrs. TOTH and GILL in my letters, the 
Court will recognize that a business man must know the cost of 
acquiring the product in order to know at what price the product 
should be offered for resale. TOTH and GILL have consciously and 
deliberately withheld this information. 

Mr. GILL has repeatedly stated in reply to questions 
about pricing and special offers, "See your lawyer", and not 


Am Meg msy 
mo ws ats 


in writing, Mr. GILL's information is vital - but now he has 
refused to furnish me with information available to other 
distributors. 

Mr. RESNIKOFF states that plaintiff has "continued 
to refuse to pay his service costs on sales outside of Staten 
Island, despite the provisions in the Court's May 1, 1975 


order requiring it". By innuendo Mr. Resnikoff would have this 
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Court believe that bills have been rendered for such services. 
In truth no bills have been rendered for service calls since 
May 1, 1975. The only comment made by SMITH with respect to 
such non-payment of service calls is contained in a letter from 
Mr. G. I. HURST, dated September 4, 1975, annexed as Exhibit A 


to the PAUL TOTH Affidavit, in which Mr. HURST seeks reimbursement 


for service bills in January 1975 of $180.00 and in April of 


$270.00. Since Apri no bill for jiteien work has been 
received. 

I do not believe that the Court's Order of May lst 
required me to pay these two service bills which involved 
iieiews prior to litigation. However, if such was the Court's 
intention such bills will be paid. All bills for service work 
performed after May lst will be paid in the normal course but 
to date none have been received. 

* In the letter from Mr. HURST of September 4, 1975, 
there is reference to a series of orders in March 1975 which 
again on reflection suggests that SMITH had taken plaintiff 
off the mailing list as early as March and never restored 
plaintiff to the mailing list after the preliminary injunction. 
This involves the payment of $279.00 relative to orders placed 
in March, after the temporary restraining order had been entered, 
which orders SMITH now says should have heen filed hy March 15, 


although at the time it was my understanding from Mr. GILL that 
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such orders need to have been filed dunt March and therefore 
the bills should be at an increased price. Again if SMITH were 
to have set forth its policies in writing there would be no 
basis for misunderstanding. 

: As a closing statement Mr. HURST sets forth a veiled 
threat that they will not eoatide: te ship unless these few 
dollars totaling $830.00 in all, are not paid by September 15th. 

Again the Court will see the failure to advise me 
of pricing, the times of filing orders and: the nature of 
orders and the general failure of Mr. GILL to service plaintiff 
as the duly appointed salesman has created this problem and has 
led to frustration. I did not, have not and will not contact 


any other distributors as stated in my letter annexed to SMITH's 


papers as Exhibit A in the first paragraph. 


Without the usual service of Mr. Gill and ‘without receiving 


the mail from SMITH, plaintiff has been seriously damaged in its 


selling efforts and it igs only after price changes of changes in 
terms of sale that I know a new policy exists. Thus Mr. Hurst's 
letter of September 4th was the first time I became aware that the 
‘orders he refers to were ineligible for the pricing wusess such 
orders were received before March 14th. This is but another 
example after five months of the manner in which SMITH interprets 


its policies. When the invoice for March came in and was due 
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fer payment, the sum of $279.00 was deducted based upon the es- 
tablished price as it had been communicated to me by Mr. Gill. 

Since I did not receive the mailing advising me that the orders 

had tc be filed by March 14th and in accordance with long established 
practice between the parties, the invoice from SMITH was adjusted to 
the correct amount and paid. Now four and a half months after the 
deduction wae taken, for the first time and obviously in continuation 
of the concerted effort of SHIT Lo Lexininate ihe distributucsiip 


or otherwise embarrass plaintiff, the fact that pricing on such 


orders applied only to orders received before March 14, 1975 is 


made known. | 


WHEREFORE, deponent respectfully requests that this Court 


dismiss the motion. 


Sworn to before me this 


© 


18th day of September, 1975 


3-31 73618 
. New York County 
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AFFIDAVIT OF LOUIS C. PULVERMACHER 
IN OPPOSITION TO ORDER TO SHOW CAUSE 
AND EXHIBITS 3-11 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


oe oe ke ele aie emia x 


STATEN ISLAND SUPPLY COMPANY, INC., _ AFFIDAVIT IN OPPOSITION 
TO MOTION 


Plaintiff, 


~against- 


A.O. SMITH CORPORATION, EQUIPMENT 
DISTRIBUTORS CORP. and BROOKLYN 
UNION GAS COMPANY, 


Defendants. 
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STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 


LOUIS C. }ULVERMACHER, being duly sworn deposes 


and says: 


1. IZ am-the attorney for the plaintiff and make 
this affidavit in opposition to defendant A. O. SMLTH'S 


("SMITH") motion to dissolve the preliminary injunction. 


2. On Page “6" under “Status of the Action", in 
DON ALLEN RESNIKOFF'S affidavit in support of the motion, 
he states that SMITH seeks “to expedite the discovery pro- 
ceedings to the extent plaintiff has permitted ic*’, but 
that deponent has elected not to proceed “except for 


patently defective requests for documents ..." 
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3. SMITH'S counsel served plaintiff with notice 
to examine ROBERT SCHWIMER, which commenced May 16, 1975,, 
over four days and concluded June 9, 1975. SMITH'S counsel 
served on May 8, 1975, a notice for the production of 
documents dated May 7, 1975, which notice is annexed hereto 
as Exhibit 3, which sought the production of papers on 
May 16, 1975. Notwithstanding the short notice, plaintiff 
produced approximately 20 cubic feet of records. 

4. Just prior to the expiration of the thirty 
days within which to make objections, SMITH'S counsel, 

along with counsel for the other two epreusanye filed re- 


sponses and objections to all the Aocahnete requested, ex- 


cept with respect to the production of distributors agreements 


with others. 


5. A copy of plaintiff's production demand upon 
SMITH and the other two defendants is annexed as Exhibit 
"4", the response of SMITH is annexed as Exhibit "5"; the 
response of BROOKLYN UNION GAS CO. is annexed as Exhibit "6" 
and the response of EQUIPMENT DISTRIBUTORS is annexed as 
Exhibit "7". 


6. During the summer, Mr. Resnikoff was engaged 
in a multi-defendant anti-trust case before Mr. Justice 


Piscce di Lhe United States District Court. Southern Niatrict 


Affidavit of Louis C. Pulvermacher 
in Opposition to Order to Show Cause 
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On September 2nd, I called Mr. Resnikoff to discuss his ob- 


jections and failing any accommodation on his objections, 
said I would request a date when we poe appear before 
Magistrate Catoggio to which he replied, “not this week and 
not next, I am too busy”. I thereupon contacted Magistrate 
Catoggio and advised him of the situation and the Magistrate 
established a date of September 5th, at which time a con-~ 
ference, which did not result in the disposition of the 
problem of SMITH producing documents,was held. Such 
conference did result in a probable resolution of the 
problems existing with BROOKLYN UNION GAS CO. and a 
possible resolution with EQUIPMENT DISTRIBUTORS. In 

such conference Mr. Resnikoff submitted a lengthly letter, 


a copy of which is annexed as Exhibit "8", seeking to ad- 


journ the conference to October 2nd on the grounds the con- 
ference was unneces ary. The next meeting before the 
Magistrate was already set and he could see no reason to do 
more. Mr. Resnikoff's position was: “Let time take its 


course”".. 


7. During the conference, Mr. Resnikoff voiced 
the complaint that I should proceed with other areas of dis- 
covery and I stated that this was a complex case; that I 


e 


wanted to get a handle on the matter and understand the 
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documents before going into the interrogatories and 
depositions; that I did not suggest the manner in which he 
should conduct his case and I did not appreciate his comments 


on my procedure. 


8. Im Mr. Robert Schwimer's affidavit he refers 
to being advised on or about h th that he 
was told by Mr. Bernard Gill that Staten Island Supply Co. 
had been removed from the A.O. Smith mailing list. I! 
iieenddatedy sent a letter to Mr. Resnikoff, a copy of which 
iss annexed as Exhibit "9". As of this date, I have not had 
& reply to such letter. In such letter I stated “I should 
like to afford you a reasonable opportunity to correct this 
situation and expect to have a written reply from you by the 
close of business September 12, 1975", one week following 
the transmission of the letter. On September 16, 1975, I 
again reminded Mr. Resnikoff,by letter, ef his failure to 
reply to my letter concerning the removal of plaintiff 
from the SMITH mailing list. A copy of said letter is 


annexed as Exhibit “10". 


9. I must observe that rather than meoting the 


merits of this action, Mr. Resnikoff is seeking to create 
delays and obstacles and proceeding on technical problems that 
need not be brought to this Court's attention, but could well 


be resolved by the Magistrate. 


Affidavit of Louis C. Pulvermachér 
in Opposition to Order to Show Cause 
and Exhibits 3-11 


10. In this connection Mr. Resnikoff stated before 
the Magistrate and had written prior to the hearing (See 
Exhibit ."11" annexed)to the Magistrate that it was his desire 


that the disputes relative to plaintiff's demand for pro- 


duction of documents be resolved in the form of a motion, 


rather than before the Magistrate. At the conference with 
the Magistrate, I stated I felt such position was an unfair 
imposition upon this Court's valuable time and I repeat 


such thought. 


WHEPEFOPF, dennnent respectfully requests tnat this 


Court dismiss the motion. 


Pulvermacher 
‘Sworn to befcre me this 
18th day of Septer>er, 1975 


DEFENDANT A. 0. SMITH CORPORATION'S 
REQUEST TO PLAINTIFF FOR PRODUCTION 
OF DOCUMENTS FILED MAY 16, 1975. 


EXHIBIT 4 


PLAINTIFF'S REQUEST FOR THE PRODUCTION 
OF DOCUMENTS FILED JUNE 24, 1975. 


EXHIBIT 5 


DEFENDANT A. 0. SMITH CORPORATION'S ANSWER 
TO PLAINTIFF'S REQUEST FOR PRODUCTION OF 
DOCUMENTS FILED JULY 24, 1975. 


EXHIBIT 6 


DEFENDANT BROOKLYN UNION GAS COMPANY'S 
RESPONSE AND OBJECTIONS TO PLAINTIFF'S 
PRODUCTION OF DOCUMENTS FILED JULY 21, 1975. 


EXHIBIT 7 


DEFENDANT EQUIPMENT DISTRIBUTORS CORPORATION'S 
RESPONSE AND OBJECTIONS TO PLAINTIFF'S 
PRODUCTION OF DOCUMENTS FILED AUGUST 19, 1975. 
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Turk, Marsi, Kerry & Hoare 
666 Firri AVENUE 


GILBERT FRE! : New Yorw, N.Y. 10019 DAVID KELLY 

CANTER T. LOUTHIAN rn : %. RANDOLPH MASON 
ALEKANDEH L.CACCIA 3 REWARD &. WATTS, Je. 
@ZORGCE BW. SNELL 

BUVYLER C. HELD . MARRY A.LEION 

Me @OUNM ANTHONY SMITH ; RBOWARD iM. CAMEROM™, Je. 


SOHN G. PALACHE, Ja. OSB Et 
PAUL. ¥. MASH 

@. PETER GROSS CABLE ADDRESS 
DOM ALLEN RESNIKOFP : / owe oa 


RALPH E. LERNER TEL..769-3000 


"“aRza CODE m2'' 


September 5, 1975 
B2757 
By Hand 


Magistrate Vincent A. Catoggio 
United States District Court 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, New. York 11201 


Dear Uagistrate Catoggio: 


Apparently your notice of today's conference dated 


Sep:.enber 2, 1975 crossed in the mail my letter to Mr. 


“ pylvermacher and yourself of the sane date. 
It is not clear to me what perceived emergency moved 
Mr. pulvermacher to request a hearing on such short notice. 
However, I see it as my obligation to make the conference pro- 
.duotive, so that I an providing this necessarily hasty outline 
of pending discovery matters to facilitate discussion. 
Discovery by plaintiff of defendants 


You will recall that at the pre-trial conference of 


this past May, a summer schedule of depositions to be conducted 
by plaintiff was set (there being at that tine no mention of 
any docunent requests by plaintiff). No deposition has ever 


bean nottved by plaintiff, Inatend, a patently overbroad and 
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improper request for production of docurents dated June 19, 
1975 was served by plaintiff, and properly responded to by 
defendants in July without adjournment. (Insidentally, the 
dccunents Smith provided to plaintiff for copying in July have 
not yet been returned to me.) Wo other discovery has been 
sought by plaintiff. : 


Mr. Pulvermacher may take the position that defend- 


for documents explain why depositions by plaintiff have not 
proceeded. But he is a most experienced litigator, and knows 


better. ee 


Assuning the preliminary injunction is not dissolved 


before trial, it is essential to Smith that plaintiff be ree 
quired to wiratate ite dhecovers of defendants, as the Court's 
shotgun marriage of Smith and plaintiff by preliminary tajunee 
tion is not happy, and ought aot be prolenge., (% expect you 
already have in your hané: the Suith motion papers seeking 
immediate dissolution based on plaintiff's villification of 
Smith employees and other business derelictions.) 

Smith's discovery of plaintire 
Interrogsatories 


You will recall that at our May conference it was 


ote agen 


68 ~ ee 
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agreed that plaintiff would promptly answer Smith's interroga- 
tories to plaintiff served May 15, 1975. Plaintiff has never 
objected to the interrogatories, but also has never answered 
them, Because you have previously required plaintiff to 
answer interrogatories, and plaintiff kas not complied, it 
seems that a formal Court order is peeeeansy, . 
Questions left for separate response during deposi- 
tinn of pleintice, and re ; 
(a) Identification of (1) plumber related sales and : 
(2) consumer related sales reflected in plaintiff's | 
 §Jmvoices and exhibit S-2 for sdbnl CPicatiad, (transoript 
p. 345) ce a a 
(b) Sxolanation of documentary basis for testimony 
eovering time of scceuctantts visits, (transcript p. 
44S) | 7 8 es 
(c) Questions concerning Smith ads published by 
Sisco, (transcript p. 445) re ae 
Depositions 
Defendant Smi:. requires deposition of Ed Schwimmer, 
the first witness plaintiff presented at the preliminary injunc- 
tion hearing. Deposition is required concerning the subject 
matter of Ed Schwimmer's direot testimony at the preliminary 
169 _ — 
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injunction hearing, which testimony may be used at the jury. 
trial. Ed Schwimmer was president of plaintiff, and signed -- 
the .distributor oontracts between Smith and plaintiff in-. .- 
effect before 1973. Performance under the contracts signed 
by Ed Schwimmer has clearly been put in issue in their litiga- 
tion. 
Documents | Don Alice. Resalyotf 

Although plaintiff haa neither ¢ ¥y OSgccted aor 
responded ve Smith's Rule 3h Feaueet for documents served 
on plaintift ‘in aid of sendith ine. Snith has no application 
for your eb tant ten at this time. Rather, Smith's intention 
is to attempt to identify further specific documents through 
plaintiff's answers to interrogatories, deposition testimony, 
and other further discovery, and to endeavor to limit applica- 
tion to this Court to reasonably specified documents that 
plaintiff declines to produce. 

Other discovery by Smith 

Continued deposition of Robert Schwimmer is likely - 
to be required, depending on plaintiff's answers to interroga- 
tories and other discovery. The same is true concerning depoe 
sition of plaintiff's bookkeepers and accountants. Plaintiff's 


answers to interrogatories and other information: produced on 
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discovery by plaintiff will very likely suggest other avenues 
of discovery. (Of course, under the local rules and generally 
aocepted procedure discovery of the parties may proceed con= 


currently.) 
Respectfully yours, 


Don Allen Resnikoff 


DAR: rzr 


ec: Louis C. Pulvermacher, Esq. 
Francis X. Brickfield, Esq. 
Hugh Turk, Esq. “ 
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Louis C. PULVERMACHER, P.Cc. 


’ 
ATTORNEY AT 
410 PARK AVENUE 
z nee NEW YORK, N.Y. 10022 


LAW 


Bt2 PLAZA B-BC00! 


September 5, 1975 


» 
* Don Allen Resnikoff, Esq. 
Messrs. Turk, Marsh, Kelly & Hoare 
666 Fifth Avenue 
New York, N.Y. 
> 10019 


Staten Island Supply Co., Inc. v. A.O. Smith 
t com., at al 


Dear Mr. Resnikoff: 

Iam advised by my client that they have been )'emoved 
from the mailing list of A.O. Smith and have not received the 
necessary information which is usually supplied to distributors. 
Apparently this has been going on for three months. 


Prior to moving for contemptof the injunction, I should 
like to afford you a reasonable Opportunity to correct this 
ply from you by the 


situation and expect to have a written re 
close of business September 12, 1975. 


.Very truly yours, 


¢ 
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Louis C. PULVERMACHER, P.C. 
ATTORNEY AT LAW 
_ 410 PARK AVENUE 


NEW YORK, N.Y 10022 
Sta PLAZA @- BOO! 


September 16, 1975 


. BY HAND 


Don Allen Resnikoff, Fsq. 

Messrs. Turk, Marsh, Kelly & Hoare 
666 Fifth Avenue 

New York, N.Y. 10019 


Re: Staten Island Supply Co., Inc. 
- We A- O. Smith, et al 


Dear Mr. Resnikoff: 

X have your letter of September 8, 1975 attached to the back 
of Messrs. Tuck, Marsh, Keliy & Hoare aS a docuient fur filing. 
your assumption tnat ietters were communicated without my 
knowledge is correct. . 


Under the extreme pressure and circumstances which your ciient’s 
employees have continued, I must consider my client's ccmnents 
not unjustifiable, although I personally would not iave described 
their unconscionable actions in the language employed by 
Mr. Schwimer. : 


Perhaps you will enlighten me with respect to the three cases 
you have cited in the third paragraph as I do not quite under- 
stand the meaning of your including such cases. 


I am familiar with a portion of the transcript which you have 
quoted, but I would appreciate and understana that service 
requirements on Sisco do not exist in Staten Island and do 
exist in other areas, other than Staten Island. However, 
understanding this, I do not think Mr. D. V. Hall's letter of 
August 27th, reflects Mr. Schwimer's lac): of ‘knowledge of 
Smith's policies on warranty service. As Mr. Schwimer himself 
has answered, Sisco was forced to adopt a cover-up policy to 
protect against Messrs. Toth and Gill's expression that he 
should not sell into the Brooklyn/Queens area (the so-called 
Big Apple). 


Again I ask you if you would clarify what you are referring 
to with respect to Smith's policy concerning warranty service. 
As you are aware, my client sells to no or relatively few 
individual or,end users off the Stay:en Island area. The sales 
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are to plumbers, supply houses or sub-distributors. Under 
the circumstances would you, for my edification, enlighten 
me on Smith's policy concerning warranty service as to sales 
Made to pl.ubing supply houses and ile, Mass ae where my 
client Goes not know the name of the end users. 


May I also point out to you that you have not replied to my 
letter.of September 5, 1975, which I am enclosing for your 
ready reference. 


I must also point out to you that your client has never 
responded to my client's request for permission to advertise 
water heaters without use of the A. O. Smith name and I feel 
this is also a breach of the court's direction. : 


Sincerely, 


+ 
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Turx, Marsi, Kerry & Hoare | 
666 Virru AVENUE 
New Yorn, N.Y. 10 019 


Poet ALLEN RESHINROFF 


RALPM £. LERNER 


September 2, 1975 
B2757 


Staten Island Supply Co., Inc. Vv. 
A. O. Smith Corporation, et al. 


Louis C. Pulvermacher, Esq. 
410 Park Avenue 
New York, New York 10022 


Dear Mr. Pulvermacher: 


With reference to our conversation of this 
morning, in which you stated Magistrate Catoggio's 
direction that a date be set for a conference later 
this week or early next week concerning your client's 
request for a production of documents, I would like 
to make my position clear and avoid misunderstanding. 


Obviously, I will agree to any conference 
that the Magistrate feels will be useful in moving 
the case along. 


However, it is my opinion that confusion and 
waste of time will be svoided if any objections you 
have to defendants' production of documents is embodied 
4n a motion which might well be referred to Magistrate 
Catoggio. Use of papers in the usual manner would 
pinpoint fact ana law issues, and, I think, facilitate. 
considered response by defendants. 


Moreover, plaintiff is delinquent on a number 
of discovery matters, which I think should be brought 
to the attention of the Court and the Magistrate in 
writing before oral discussion is had. I will endeavor 
¢o prepare a letter to you and the Magistrate outlining 
these matters as they affect Smith, and presenting 
neocagary motions by Smith. I will do my best to com- 
plete that project expeditiously. 
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Louis C. Pulvermacher, Esq. September 2, 1975 


In short, I will appear at a conference before 
the Magistrate at his convenience, but suggest, subject 
to the Magistrate's judgment, that the conference wait 
preparation of my letter and necessary motions on matters 
requiring formal order, such as ycur client's continued 
. failure to answer interrogatories or pursue discovery. 


Incidentally, I do think we will meet in court 
or before th? Magistrate very soon concerning your client's 
lettersof August 27, 1975 to my client. 


Very truly yours, 


“~~ ww 


Don Allen Resnikoff q 


- 


DAR: rrr 


cc: Hon. Vincent A. Catoggio 
Francis X. Brickfield, Esq. 
Hugh Turk, Esq. 


REPLY AFFIDAVIT OF DON ALLEN RESNIKOFF 
IN SUPPORT OF ORDER TO SHOW CAUSE 
AND EXHIBIT 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


STATEN ISLAND SUPPLY COMPANY, INC., 
75 Civ. 461 


" REPLY AFFIDAVIT IN 
“ against - SUPPORT OF ORDER TO 


SHOW CAUSE 
A. 0. SMITH CORPORATION, EQUIPMENT : 
DISTRIBUTORS CORPORATION and 
BROOKLYN UNION GAS COMPANY, 


Plaintiff, 


Defendants. 


STATE OF NEW YORK ) 


: 
COUNTY OF NEW YORK) 


I, DON ALLEN RESNIKOFF, being duly sworn, depose 
and say: : 
1 I am a member of the firm of Turk, Marsh, Kelly 
& Hoare, attorneys for Satendack A. O. Smith Corporation 
("Smith"), and I make this affidavit in support of Smith's order 
to show cause returnable September 9, 1975, and, more specifi- - 
cally, in reply to Louis C. Pulvermacher's affidavit sworn to 
September 18, 1975. 

2. Apparently for tactical reasons, Mr. Pulvermacher 
affidavit emphasizes the divarsionary and incorrect point that 
Smith's counsel is delaying the action. Mr. Pulvermacher 


presses this argument notwitnstanding that (1) Smith timely 
177 : 


Revly Affidavit of Don Allen Resnikoff 
in Support of Order to Show Cause 
and Exhibit 


answered plaintiff's sole discovery request, that being a re- 
quest for documents, while (2) plaintiff is months overdue in 


supplying any response to Smith's interrogatories. 
A sufficient outline of Smith's position on discovery 


(including plaintiff's failure to pursue discovery) was set 
out in my letter of September 5, 1975 to Magistrate Catiggio, 


which is attached-for convenience in reference. (As suggested 


in that letter, I was, in fact, surprised that Mr. Pulvermacher 
required a hearing on two day's notice in September on a docu~- 
ment request of plaintiff to which Smith replied in July.) 

3. Mr. Pulvermacher's question on mailing is met in 
the affidavit of Paul Toth dated September 23, 1975. 


<i Alien Resnikoff 


. 


Sworn to before me this 


>3 day of September, 1975. 


Notary ubiio 


SOSEPH FP. GIASI, JR. 
Notary Pubic State of New York 
No. 24-6505065 
Quaiitied in Kings County 
Certincate tiled in New York County 
Cominssun Expires MAICN su, 2 o-u 
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BON ALLEN RESNIKOFY 

RALPM EZ. LERNER 


September 5, 1975 
B2757 7 
By Hand 


Magistrate Vincent A, Catoggio 
United States District Court 
Zastern District of New York 
225 Cadaan Plaza East 
Brooklyn, New York 11201 
Dear Hagistrate Catoggio:z 

Apparently your notice of today’s conference dated 
September 2, 1975 crossed in the mafl ay letter to Nr. 
Pulversacher and yourself of tho saae date. 

It is not clear to ne what perceived emergency soved 
Hr. Pulvermacher to request a hearing on such short notice. 


However, I seo it as my obligation to aake the confer snce pro- - 


ductive, so that I am providing this necessarily hasty outline 


of pending discovery matters to facilitate discussion. 
Discovery by oleintiff of defendants 
You will recall that at the pre-trial conference of 
this past Nay, a sutmer schedule of depositions to be conducted 
by plaintiff was set (there being at that tine no mention of 
any docunent requests by plaintiff). to deposition has ever 


been coticed by platntiff, Instead, a patently overbroad and 
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EXHIBIT 


COPY 


Macistrate Vincent A. Catogsgio o-2< September 5, 1975 


japroper request for production of documents dated June 19, 


1975 was served by plaintiff, and properly responded to by 
defendants in July without adjournnent. (Incidentally, the 
docunents S$aith provided to plaintiff for copying in July have 
not yet been returned to me.) Uo other discovery has been 
sought by plaintiff. 

Mr. Pulvermacher may taxe the position that defend- 
ants’ objections to a patently overbroad and inproper request 
for docuwents explain why de-»sitions by plaintiff have aot 
proceeded. But he is a nost experienced litigator, sad knows 
better. ( = 

Assuzing the prelfainary injunction is not dissolved 
before trial, it is essential to Saith that plaintiff be ree 
quired to expedite its discovery of defendants, as the Court's 
shotzun marriage of Smith and plaintiff by prelininary tndune= 
tion is not happy, and ought not be prolonged. (I axpect you 
already have in your hands the Smith motion papers seeking 
immediate dissolution based on plaintiff's villification of 
Saith eaployees and other business derelictions.) 

Saith's discovery of platatire 
lLotercrosatories 


You will recall that at our ‘May conference it was 
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Cae EXHIBIT 


EI ee 


Magistrate Vincent A. Catoggio ~3~ September 5, 1375 


agreed that plaintiff would proxnptly answer Saith's interroga- 


tories to plaintiff served day 15, 1975. Plaintiff has never 


objected to the interrogatories, but also has never answered 
them, Because you have previously required plaintiff to 
answer interrogatories, and plaintiff has not complied, it 
seens that a formal Court order is necessary. 
Questions left for separate response during deposi- 
tion of plaintiff, and remaining unanswered are as follows: 
{a) Identification of a) plumber related sales and 
(2) consumer related sales reflocted in plaintiff's : 
invoices and exnidit 9-2 for identification. (transeript — 
p. 345) oe 
(vb) Explanation of docuzentary basis for testinony 
covering time of accountant's visits. (transeript pd. 
nas) : 
(ce) Questions concerning Saith ads published by 
Sisco, (transcript p. 445) 
Denositions 
Defcadant Smito requires deposition of Ed Schwiaser, 
the first witness plaintiff presented at the preliminary injuace 
tion herring. Deposition is required concerning the subject 


aatter of Ed Schwinmer's direot testizony at the vrelininary P 
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' EXHIBIT 


COPY 2» 


Magistrate Vincent A. Catogalo oe Septeaber 5, 1975 


injunction hearing, which testimony may be usec at the jury 


trial, fd Schvinaer was president of plaintiff, and signed 
the distributor contrasts between Saith and plaintiff in 
effect before 1973. Performance under the contracts signed 
by £d Schwinzer has clearly been put in issue in theis litigae 
tion. o 
Rocusents 

Although plaintiff has neither tinely cbjected nor 
responded to Smith's Rule 34 request for documents served 
on plaintiff in aid of deposition, Smith has no application 
for your attention at this cime. Rather, Saith’s intention 
is to attenpt to identify further specific docurents through 
plaintiff's answers to interrogatcries, deposition testicony, 
and other further discovery, and to endeavor to lisit applica 
tion to this Court to reasonably specified documents that 
plaintiff dwclines to produce. 

Other discevery by Smith 

Continued deposition of Robert Schwicser is likely 
to ve required, depending om plaintiff's answers to interroga- 
tories and other discovery. The same is true concerning depo- 
sition of platatiff's bookkeepers and accountants. Plaintiff's 


answers to interrogaturies anid otter infortation produced on 
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EXHIBIT 


COPY | 


Magistrate Vincent A, Catosgio o5< Septecnber $, 1975 


discovery by plaintiff will very likely suggest other avenues 
of discovery. (Of course, under the local rules and generally 
accepted procedure discovery of the parties aay proceed cone 
currently.) 


Respectfully yours, 


Don Alian Resnikoff 


DAR: rzr 


ee: Louis C. Pulvernmacher, £59. 
Francis X. Brickfield, &3q. 
Hugh Turk, #3q. 


REPLY AFFIDAVIT OF PAUL TOTH 
IN SUPPORT OF ORDER TO SHOW CAUSE 


UNITED STATES. DISTHICT COURT 
BASTERN DISTRICT OF NEW YORK . 


oes we w#oeseeeeeeeaee ween wX 


STATEN ISLAND SUPPLY COMPANY, INC., 3 : 
75 Civ. 461 


‘ Plaintiff, 


REPLY n 
AFFIDAVIT IN SUPPORT of 
ORDER TO SUOW CAUSE 


“~against- 
A. 0. SMITH CORPORATION, EQUIPHENT | 
DISTRIBUTORS CORP,, and BROOKLYN 
UNION GAS COMPANY, 


Defendants. 


’ 


STATE OF NEW JERSEY) 
t 88.% 
COUNTY OF UNICN ) 

I, PAUL TOTR, being duly sworn, depose and say: 

: an Regional Manager of defendant A. 0. Smith Corpora. 
tion ("Smith"), familiar with dealings between plaintiff and 
Smith, and make this affidavit in support of the order to show 
cause issued by the Court on behalf of Smith and returnable 
Septender 19, 1975, and in reply to the opposing affidavit of 
Robert Schwimer, sworn to September 18, 1975. 

Hy_reaction to personal villification, 

Robert Schwiner's virulent letters to Dan Hall and az, 
copies of which are attached to Bon Allen Reanikoff's affidavit 
of September 4, 1975, are typical of his behavior and not une 
usual. As I nave often reported to Smith's outside counsel 


in the past, Robert Schwimer regularly launches into tiredes of 
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Reply Affidavit of Paul Toth 
in Support of Order to Show Cause 


villification directed against me and Sernard Gill during conver. 
setions with various other Smith people located both in New 
Jerssy and Illinois. Robert Schwimer's tirades are upsetting to 
the Smith personnel subjected to them, and to ne. 

As I testified at the preliminary injunction hearing, 
I find kobert Schwiner's willingness to lie disturbing, so that 


find it difficult to be reassured by his promise not to pub- 
foly villify an in the future. 
1 feel that Robert Schwimer has taken the Court's pre-’ 
fminary injunction order as a license to abuse me personally, 
8 well aa to flaunt Smith's business needs. I feel that faire 


ess requires the Court to take steps to stop that personal 


busae and flaunting of Smith's interests. 
Robert Schwimer attempts in his affidavit to explain 


is publication of insults as being caused by deprivation of a 
$ discount on certain Smith heaters. 
It is hard for as to understand how any problem on 
discount entitles plaintiff to villify me, Bernard Gill and 
“Smith to the industry, es plaintiff admits doing. 
The facts on the 5% discount are quite simple and 
not an sppropriete bas{s for complaint by plaintiff. Plaine 
tiff was afforded a 5% quantity discount on certain heaters 


gold to subwnolesaiers in iots of twelve. 


Reply Affidavit of Paul Toth 
in Support of Order to Show Cause 


Then, by letter of August 6, 1975 (Exhivit C(2) to 
the affidavit of Don Allen Resnikoff, sworn to September &, 
1975), I advised plaintiff as follows: 

"Dear Bob: 

"This is to notify you that as of August 15, 1975, 
we are discontinuing the special 5 percent dis- 
count price given to you on sales to subwhole~ 
salers of five year A. 0. SMITH residential 

water heaters. 


#A11 final claims with supporting invoices should 
be sent to A. 0. SHITH by September 15, 1975." 


Because Robert Schwimer chose to press the unusual 
argument that invoices for future deliveries and payment vould 
meet tho August 15 duadline, by letter of August 21, 1975 (exe 
hibit C(1) to the affidavit of Don Allen Resnikoff, sworn to 


heptenver 4, 1975), I advised plaintiff: 


- 


®Dear Bob? 


% 


"y am replying to your letter of August 13, 1975, to me 
{n which you requested that an enclosed number of ine 
voices for ssles of KEE water heaters to sub-vholesalers 
be honored under our special 5 percent discount price. 


®It is acparent from your letter thet these invoices are 
for future delivery and that the units as yet have not 
been purchased from A. 0. SMITH. As stated in sy letter 
of August 6, 1975, this special price terminated on 
August 15, 1975. Bernie Gill called you from ay office 
on August 15, 1975, and explained that the 5 percent dis- 
count from A. ©. SHITH on the sudject invoices would 
only apply if you were to order for immediate shipaent 
enough KEE water heaters to equal the number of units on 
the invoices. As of Honday, August 18, 1975, we had not 
received any orders from you for KES water heaters 
marked for inmediate shipment. 


*St 2a not possible for us to give you apecial conaidera- 
tion which we could not give other distributors. There= 
fore, I have to deny your request on the enclosed ine 
voices.” 

186 


s : 4 : PS) 
J sicae cinta iar taeisaiee Rniaiee aeemieiameaeia ine cs He : onl 
aS sain co. se enn RR Sere eaereCe 


@ 


Reply Affidavit of Paul Toth 
in Support of Order to Show Cause 


It seems to me that communications from Smith to 
plaintiff were clear and simple, and, as stated above, easily 
understood and not a reasonable source of confusion or upset 
‘to plaintiff. 

i In summary, where plainitt took the 5% discount for 
and delivered 
units actually purchased,/Smith agreed to it; Smith refused 
discount only where picantiff took a discount for units not 
purchased and pafd for, but to be purchased and paid for in | 
future. 

Ine_mailine dist, 

Upon investigation, I have discovered that through ine 
advertence, plaintiff may not have received items mailed by 
Smith from Illinois for > period of tine after the middle of 
Harch, 1975. However, the notification to plaintiff of higher 
April, 1975 prices and related requirements directed Lo distri- 


butors was by the correspondence of February 28, 1975, attached 


as Exhibit C(2) to my affidavit of September 10, 1975, and to 


the best of ay inowledge was mailed to plaintiff. (There would, 
ef course, be no purpose for Smith to deprive plain. iff of a 
notice of higher prices to be paid Saith by plaintiff.) Inei- 
¢gentally, plaintiff claims March pricing for invoices of which 
plaintiff requested Key delivery, suggesting that pleintiff did 


not intend to bring the orders under the lower Maroh pricing. 
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Reply Affidavit of Paul Toth 
in Support of Order to Show Cause 


The falsified warranty steterents. 
| I find puzzling the explanation in Robert Schwimer's 
affidavit, evorn to September 18, 1975, that false warrenty 
statements continued into the prelirinary injunotion period bee 
ues Robert Schwiner neglected to abandon e subterfuge. I as 
puzzled because the nature of the subterfuge is very peculiar. 
The #2501" warranty forms submitted by plaintiff are applica- 
tions by a distributor for credit for the cost of seplacement 
heaters. A false consuner name on the diatributor's e-olloation 
raises serious and obvious questions as to whether the ultizate 
consumer is, in fact, obtaining the intendod benefit from. — 


Smith's credit payment. 
Service. 


My recollection is that at the preliminary injunction 


hearing I teatified to Smitn's contract service requirements as 
they applied to plaintiff. Plaintiff's witnesses testified at 
the hearing that plaintiff nad agreed to pay outstanding service 
bills for service out of Staten Island. The Court's opinion of 
May 1, 1975 credited plaintiff's testimony and found no reai 
dispute between the parties on service. in his affidavit, sworn 
to September 16, 1975, Robert Schwinzer explains that he is cone 
fused as to whether plaintiff ought to pay service costs for 


service outside of Staten Island which predate May 1, 1975. In 
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fact, plaintiff has continued to deduct the amounts of the serv~ 


lee costs from payments due Smith. Since Robert Schwimer was 
clear on the requirement of payment at the hearing, it is very 
aifficult for me to understand his supposed confusion now. 

. Bymmary comrent, 

I-have done my best to comply with the Cuurt's pre- 
lisinery injunction order, and I believe there is nothing I or 
others at Smith have done which justifies Robert Schwimer'’s ad- 
mitted villification of me and Bernard Gill, which justifies 
plaintiff's providing false warranty information, or continuing 
to withhold fron payments to Ssith avounts paid by plaintiff 
for service which Robert Sohwizer said at the prelininary 
injunotion hearing that plaintiff would pay, without charge 
back to Smith. 

I feel the plaintiff has taken license with Smith 
and its personnel and shold not be permitted to do so, 

Robert Schwimer seens determined to have a special 
status that other distributors of Smith products do not have. 
In his September 16, 1975 affidavit, he says in comment on 
Gerald Kurst's letter, annexed as Exhibit A to ay affidavit, 
sworn to September 10, 1975. 

®as & closing statement Mr. HUKST sets forth 

a veiled threat that they (Smith) will not con- 


tinue to shin unless these few dollars totalling 
$830.00 in sll, are not paid by September 15th.* 
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Reply Affidavit of Paul Toth 
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I read Robert Schwimer's comment as stating a belief 
that the Court's order protects plaintiff from paying amounts of 


a kind Smith properly reouires from every other distributor. 


I respectfully request serious consideration by this 
Court of the question of whether Smith ought to be forced to 


Stay aarried to a distributor who takes the Court's preliminary 


injunction order #8 license to publicly nalign Smith and its 
Bgents,to suomit admittedly false "2501" warranty forms. and 


ko thumb its nose at Smith's request for payment of "these few 


dollars totalling $830.00", and otherwise ignore oblirations to 


Paul Toth 


Sworn te before me this 


B¥.Of September, { 


Cael L. mS, ake _- 


hkotary Public 


NOTARY PUSLIC OF NEW JERStY 
My Commission Expizes APRIL 16 1960 


REPLY AFFIDAVIT OF BERNARD GILL 
IN SUPPORT OF ORDER TO SHOW CAUSE 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
nse anenm awe enw nw ew awe ee we ee 
STATEN ISLAND SUPPLY COMPANY, INC., 2 
Plaintiff, : REPLY 
AFFIDAVIT IN SUPPORT 
- against - : OF ORDER TO SKOW 
CAUSE 
A. ©. SMITH CORPORATION, EQUIPMENT 3 
DISTRIBUTORS CORP. and BROOKLYN 
UNION GAS COMPANY 2 75 Civ. 461 
Defendants. 3 


STATE OF NEW YORK ) 


3 86.3 
COUNTY OF NEW YORK) 


I, BERNARD GILL, being duly sworn, depose and say: 

I am District Manager of defendant A. 0. Smith 
Corporation \"Smith"), familiar with dealings between plaintit} 
and Smith, and make this affidavit in support of the order to 

“show cause issued by the Court on behalf of Smith and return- 
able September 19, 1975, and in reply to the opposing 
affidavit of Robert Schwimer sworn to September 18, 1975. 


Villification 

X know that Robert Schwimer often insists on insultitg 
Paul Toth in my presence (andPaul's absence), and I am aware 
that Mobert Schwimer expresses insults referring to Paul Toth 


and me in his ccnversations with other personnel of Smith. I 


Reply Affidavit of Bernard Gill 
in Support of Order to Show Cause 


am not surprised that Robert Schwimer would feel free to do 
the same and insult me in hie letters to Paul Toth and Dan 
Hall, and to insult me to others in the industry. 

Z do not take Robert Schwimer's insults lightly, a4 
I do not think the Court should permit Robert to be so 
arrogant as to hide behind this Court's order and publicly ex- 


press contempt for the personnel of Smith. Robert Sahwimer 


‘dia not think he had the right to villify me and Paul Toth 
until the Court entered its prelininary anjunetion order, and 
in fact, he didn't. That is the way it should be now. 


The 5% discount on KEE heaters 


_< have reviewed the affidavit of Paul Toth sworn to 
on September 23, 1975, and the facts stated therein are true. 
I said nothing to plaintiff to suggest that submission to 
Smith of invoices for future payment and delivery would 
meet Smith's August 15th cut off date. It is obvious that such, 
invoices do not meet Smith's terms, and in ay call to Robert 
Schwimer on August 15, 1975 I merely stated the obvious. 


ay relation with plaintiff wwe 


“Z try my best to deal with plaintiff fairly and to 
adhere to this Court's preliminary injunction order. I admit 
to feeling timid toward plaintiff, since my words of assiatanc 
te plaintiff? are often twisted by plaintiff to make it 


Reply Affidavit of Bernard Gill 
in Support of Order to Show Cause 


appear I am unhelpful. For. example, I expressed concern 0 


plaintiff that it may have missed a mailing from Smith by 
dnadyertence, and I promptly provided the needed item (not the 
April price list), and I now find that I am charged by 
plaintiff with having "consciously and deliberately withheld 
this information." I think I have done well in dealing fairly 
with plaintiff, considering plaintiff's campaign to villify me, 
and have provided information to plaintiff to the best of my 
ability. 


a prtd wa 
Bernard Q@i 
Sworn to before me this 


3 day of eae be , 1975 


A 


otar Publ 


JOSEPH P. GIAS!, JR. 
Notary tubm Stale ot New Yorr 
No. 246505065 
Quatiad in Kings County 
Certs ate tied in New Yor. cous 
Cumin ss Capes MafCh ow. vi 
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DOCUMENT FOR FILING DATED SEPTEMBER 29, 1975 

(COPY OF LETTER OF DON ALLEN RESNIKOFF, ESQ., 

OF TURK, MARSH, KELLY & HOARE, ATTORNEYS FOR 

A. O. SMITH CORPORATION, TO LOUIS C. PULVERMACHER, 
ESQ., ATTORNEY FOR PLAINTIFF, WITH ATTACHMENT) 


COPY 


TuRK, MarsH, Ke._ty & HOARE 
666 FirrH AVENUE 


OILBERT FREI New Yoru, N.Y. 10019 DAVID KELLY 


ee ee eo L.RANBOLPXH MASON 
OZOROE BW. SNELL BOWARD E. WATTS, Je. 
MUYLER C. MELD RARRY A. LEION 
JOHN AXTHONY 3MITH RDEARD M. CAMERON, Je. 


JOHN OC. FALACHE, Je 
PAUL F. XASM 


tam Alsen anaikor? September 26, 1975 
RALPH E. LERNER P2757 


“AREA CODE a2°’ 


Re: Staten Island Supply Co., Inc. Vv. 
A. 0. Smith Corporation, et ai. 


75_Civ. 461 


Louis C. Pulvermacher, Esq. 


_410 Park Avenue 
New York, N. Y. 10022 


Dear Mr. Pulvermacher: 


Me Enclosed herewith is a self-explanatory letter 
from Mr. G. I. Hurst, Credit Manager of A. 0. Smith 
Corporation to your client indicating a shortage against 
your client's account in the amount of $2,407.12. 


We would like tc have your suggestions on 
resolving this problen. : 


\ 


Very truly yours, 


Don Allen Resnikoff 


DAR: baa 
Encl. 


ec: Hon. Thomas C. Platt 
Magistrate Vincent A. Catogzio 
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ATTACHMENT TO COPY OF LETTER OF DON AULEN RESNIKOFF, ESQ., 
(OF TURK, MARSH, KELLY & HOARE, aTToxNaYS FOR A) 0, SMITH 


CORPORATION, TO LOUIS C. °ULVERMACHER, ESQ., ATTORNEY "| 
FOR PLAINTIFF DATED SEPTEMBER 26, 1975) 


September 24, 1975 


AIR MALL 


Mr. Rebert M. Schwiner 

Staten Island Supply Company, Inc... 
1390 Richmond Terrace 

Staten Island, New York 10310 


. Dear Mr. Schwimers 


This letter concerns a deduction for $2,407.12 which was 
taken against your September check, An explanatory debit 
memo wri not included, therefore, we must show this do~ 
duction as a shortage on our books against your account. 


Under the circumstances, we are requesting your check for 
the deduction or an appropriate explanation within seven 
(7) days from the date of this letter. Upon expiration 
of the 7-day period, tha matter will be referred to our _ 
legal counsel for his attention, 


Very truly y2urs, 


/s. ©. SMITH Corporation 
Consumer Products Division 


G. I. Hurst 
Credit Manager 


DOCUMENT FOR FILING DATED SEPTEMBER 30, 1975 

(COPY OF LETTER OF DON ALLEN RESNIKOFF, ESQ. 

OF TURK, MARSH, KELLY & HOARE, ATTORNEYS FOR 

A. O. SMITH CORPORATION, TO LOUIS C. PULVERMACHER, 
ESQ., ATTORNEY FOR PLAINTIFF) 


Tur«, Marsnr, Keurty & Hoarr 


. 666 Firtm AVENUE 


OULDBERT PRE! ; Nsw Yorx, N.Y. 10019 DAVID uRLLY 


CANTER T. LOUTHAN 2. = 
@RZOROCE a RWWARD E.WATTS, Ja. 


MUYLER C. HELD MARRY A.LEION 

POUM ANTHONY SMITIE BUWARD M. CAMERON, Jn. 
JOHN .. TALACHE, Ja : 5 “ eoursas 
PAUL F. MASH 

@. PRTZER GROSS 


DO ALLEN RESNIKOFF September 2h, 1975 acdeece 


RALPH E. LERNER rf : B2757 FRL., 765-5000 
“AREA CODE s2'’ 


Re: Staten Island Supply Co., Inc. v. 
: A. O. Smith Corporation, et al. 


Louis C. Pulvermacher, Esq. 
410 Park Avenue 
New York, N. Y. 10022 


Dear Mr. Pulvermacher: 


! Paul ‘oth advises that upon further investigation 
it appears the following mailings to plaintiff from Smith 
offices in Illinois may have been omitted: 


6/5/75 Vacation shutdown notice 
6/5/75 Pricing third quarter - no increase 


6/17/75 Conservationist letter with specification sheets 
and technical data 


8/75 Announcement of R.N. Clark promotion to 
Vice President * 


8/26/75 Announcement of food waste disposer program. 


Upon request, such of this material as your client 
requires will be promptly provided. Part of the 6/17/75 
- mailing mentioned above has already been provided to your 
client by Bernard Gill. The scheduled August 20, 1975 mailing 
concerning October pricing was provided by Bernard Gill in 
August. 


Very truly yours, 


Uildr hesebrg 


Don Allen Resnikoff 


196 


DAR: baa 
ec: Mr. Paul Toth 


SUPPLEMENTAL AFFIDAVIT OF DON ALLEN RESNIKOFF 
IN SUPPORT OF ORDER TO SHOW CAUSE SWORN 
TO NOVEMBER 14, 1975, AND EXHIBITS A-C 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


awa anenenaneveae a wX 


STATEN ISLAND SUPPLY COMPANY, INC., ! 

SUPPLEMENTAL AFFIDAVIT 

Plaintiff, IN SUPPORT OF ORDER TO 
SHOW CAUSE 


- against - 
75 Civ. 461 


A. 0. SMITH CORPORATION, EQUIPMENT 

DISTRIBUTORS CORPORATION and 

BROOKLYN UNION GAS COMPANY, 
Defendants. 


Se eS Sa ae i es a a le a a a 


STATE OF NEW YORK 


) 
2 88.: 
) 


COUNTY OF YEW YORK 


I, DON ALLEN RESNIKOFF, being duly sworn, depose 
and say: € : 
I am a member of the firm of Turk, Marsh, Kelly & 
Hoare, attorneys for defendant A. 0. Smith Corporation ("Smith") 
and I make this affidavit to bring to the Court's attention 
certain facts relevant to Smith's pending application made by 
order to show cause that was heard September 9, 1975, which | 
has not yet been decided by this Court, seeking, inter alia, 
digsolution of the outstanding preliminary injunction. 
Disparagement of Smith representatives 

On or about Novenber 5, 1975, Robert Schwimer, 

Vice President of plaintiff, apparently published to 
Smith diatributora a written statement eontaining Robert 
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Supplemental Affidavit of Don Allen Resnikoff 
In Support of Order to Show Cause Sworn 
to November 14, 1975, and Exhibits A-C 


Schwimer's disparaging characterization of Paul Toth of 
Smith as a “clown", "creep", and lacking in business 
judgment. The vehicle for the publication by Robert Schwimer 
was, on information and belief, the personal letter of Paul 
Toth to Robert Schwimer dated November 3, 1975, a copy of 
which is annexed hereto as Exhibit A(2). Paul Toth's letter 
to Robert Schwimer restates and comments on the disparaging 
remarks contained in Robert Schwimer's letters of August 27, 
1975 *h Dan Hall and Paul Toth. Robert Schwimer apparently 
made copies of Paul Toth's personal letter restating the 


disparaging words, and mailed it to some Smith distributors 


with an accompanying "Dear Distributor" note, a copy of which 


is annexed hereto as Exhibit A(1). 

Paul Toth's personal letter, directed only to 
Robert Schwimer, did not publish Robert Schwimer's disparaging 
remarks against Paul Toth to Smith distributors. Therefore, 
Robert Schwimer's mailing to Smith distributors was the 
first publication to the distributors of the disparaging 
remarks of Robert Schwimer directed against Paul Toth in 
his capacity as a Smith representative. \ 

Robert Schwimer's extraordinary publication of 
disparaging remarks is obviously harmful to Smith. Plaintiff 
has made it clear, once again, that plaintiff is abusing the 
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Supplemental Affidavit of Don Allen Resnikoff 
In Support of Order to Show Cause Sworn 
to November 14, 1975, and Exhibits A-C 


Court's preliminary injunction order by using the order as a ix 
license to damage A. O. Smith Corporation. 

Reasons for plaintiff's circulation to distributors 
of disparaging words about Paul Toth are suggested in the letter 
of plaintiff's counsel, Louis C. Pulvermacher, a copy of which 
4s annexed hereto as Exhibit B. It is respectfully submitted 
that Robert Schwimer's personal pique does not justify actions 


by plaintiff clearly tending to damage Smith. (Incidentally, 


Smith does not concede that plaintiff's mailings were limited 


to three Smith distributors as claimed by Mr. Pulvermacher. 
The use of the "Dear Distributor" salutation is clearly 
4ndicative of a wider distribution. A wider distribvtion is 


also indicated by reports received by Smith from distributors.) 


Background concerning the most recent circulation by plaintiff 
to Smith distributors of disparaging remarks * 


The most recent publication of disparaging remarks 
4s inconsistent with representations of plaintiff. In his ne 
affidavit of September 18, 1975 in opposition to Smith's te 
application to aacclee the preliminary injunction, Robert 
Schwimer offered the following comments on,(1) the "clown", 
“ereep", and "lacking in business judgment" aspersions in 
Robert's correspondence of August 27, 1975 to Dan Hall and 
Paul Toth of Smith, and (2) Robert's statement in that 
correspondence that he had shown the disparaging comments to 


“everyone in the industry": 
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in Support of Order to Show Cause Sworn 
to November 14, 1975, and Exhibits A-C 


"J. respectfully offer my apologies 
for the use of certain words in describing 
Messrs. TOTH and GILL. I did not, as was 
threatened, communicate any material to 
SMITH distributors and sub-distributors. 
The Court will recognize that the frus- 
tration, embarrassment and loss of sales 
that these two gentlemen have caused me 
both prior to and since the granting of 
the preliminary injunction; the loss of 
sales of the KEE Heaters was the basis of 
my frustration. I am aware that I should 
not reflect my frustrations on losing sales 
notwithstanding Messrs. GILL and TOTH's 
continuing campaign to destroy plaintiff's 
business. Such expression will not occur 
again." (emphasis added) Schwimer affidavit 


sworn to September 18, 1975, mage 5. 


®Such expression” has "occurred again", and, once 


again, "frustration and embarrassment" are assigned as a 
reason. However, plaintiff's extraordinary business behavior, 
obviously damaging to Smith, underlines the point previously 
made to the Court that plaintiff in fact has violated the 
expectation of this Court's order of May 1, 1975 that plaintiff 
would act in a reasonable business manner consistent with 


preservation of the status quo. 


As suggested in Smith's reply memorandum to this 


Court dated September 23, 1975: m 


“Mme alternative of issuing no remedial 
order as a consequence of plaintiff's activities 
during the preliminary injunction period would 
strongly suggest a license to plaintiff to do 
as it pleases with Smith and 4ts agents, subject 
only to later apologies and explanations of 
plaintiff based on claims of confusion and 
provocation." : 
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Supplemental Affidavit of Don Allen Resnikoff 
in Support of Order to Show Cause Sworn 
to Novenber 14, 1975, and Exhibits A-C 


Failure to pay bills in accordance with Smith statements 
Plaintiff's payment to Smith due October 15, 1975, 


was, on information and belief, $4,578.91 short of the balance 
of $29,589.00 called for in Smith's statement dated 9-30-75, a 


copy of which is annexed hereto 4s Exhibit C(1). Annexed 


as Exhibit C(2) is the letter of Smith's Credit Manager dated 


October 27, 1975 demanding payment. 

The legal 4ssue is whether plaintiff may use the 
pending preliminary injunction order es a license for avoidance 
of usual sanctions for non-payment of amounts due Smith. | 
It is respectfully submitted that plaintiff's setehpbnnt 
refusal to pay its bills constitutes abuse of the pending 
preliminary injunction order. The preliminary injunction order 


clearly does not operate to deprive Smith of usual sanctions 


for plaintiff's non-payment, Ainecluding cut-off of deliveries 
(of course, subject to legal remedies available to distributors 
generally). This Court should disabuse plaintiff of any 
contrary notion. 

At the conference of the parties before Magistrate 
Catoggio on October 31, 1975, the Magistrate recommended to 
plaintiff's counsel that plaintiff ought to pay amounts shown 


on Smith's statements to be owing, or face cut-off of deliverie 
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Specific amounts owing ! 
Exhibit C(1), Smith's 9-30-75 statement, ind'cates 


deficiencies in payment by plaintiff by the code "Rh", meaning | 
"shortage". The deficiencies in payment shown on the statement, 
totaling $4,578.91, consist of the following items marked "an 


on the statement, which are set out here in the same order as 


they appear on the statement: 


Invoice or 
Credit No. 


9538 SISCO's claimed deduction for $180.00 dates 
from January 17, 1975, and is for services in 
Brooklyn-Queens for which plaintiff, not Smith, 
must pay, and so is not allowed. 


On April 17, 1975, SISCO deducted $270.25 from 
check #9995 with no explanation. SISCO's 
deduction, made without explanation, is therefore 
not allowed. 


On April 17, 1975 there is another deduction 
by SISCO from the same check (9995) for $270.00 
for service work in Brooklyn-Queens for which 
plaintiff, not Smith, must pay. 


7175081270 On July 17, 1975 there is a deduction by SISCO 
for $63.50 from invoice #7175081270. That 
represents an unauthorized 5% discount on 
commercial water heaters, which has not been 
allowed. 


7175881260 On that same date, July 17, 1975, a similar 
deduction for $215.50 was made from invoice 
. 87175081260. That was also for an unauthorized 
. §% discount on commercial water heaters and has 
not been allowed. 
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7175144760 On the same date, July 17, 1975, @ deduction 
for $13.39 was made from invoice #7175144760. 
- That was for the same unauthorized 5% discount 
on commercial heaters, but Smith was promised 
that it would be paid in October, which it was 
not. 


On October 19, 1975 a deduction for $609.62 was 
made from check #10525. That represents a: 
unauthorized 5% discount on KEE water heaters. 


On the same date and the same check number, & 
deduction for $549.53 was made for the return 
ofa BT 365. Credit will be issued against 
this upon Smith's determination that the heater 
was in fact defective. : 
On September 19, 1975 a deduction for $2,407.12 
was made on check #10652. That represents an 

. unauthorized 5% discount on-KEE heaters. 


On information and belief, these deficiencies in 
payment continue, although plaintiff 4s and has been weli 


aware of the amount of payments due Smith, and why the amounts 


are due. 


| 
Other Issues | 


Plaintiff's admitted wrongdoing in areas of 
warranty administration, service costs, vilification, and 
non-payment of amounts owing, as set out in A. 0. Smith 
Corporation's original submissions on its motion seeking 
a@issolution of the preliminary injunction, remains unsolved. 
Conclusion 

For the foregoing reasons, and for reasons set 
out in A. O. Smith Corporation's original submissions on 
4ts motion concerning continuance of the preliminary injunction, 
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which motion was returnable September 9, 1975, it is 
respectfully requested that the Court issue appropriate orders 
on the motion. As pointed out previously: 


"It is not suggested that plaintiff should 
not have a ‘rial on its various antitrust claims, 
with compensatory and punitive damages going to 
plaintiff if it prevails. It is suggested that 
the Court should exercise appropriate control 
over its pending order because plaintiff has 
violated the status quo and used the preliminary 
A4njunction order as special license to publicly 
vilify Smith's agents; a5 special license to 
submit false warranty information to Smith; and 
as special license to refuse payments due Smith, 
and to act in disregard of Smith's business needs. 


In the usual case (such as that cited by 
plaintiff in its memorandum of law) a plaintiff 
does not have the power of plaintiff in this 
case to distort the status quo and abuse & 
preliminary injunction order. A plaintiff- 
distributor does have the power to distort the 
status quo and abuse a preliminary injunction 
order, and the Court clearly should control its 
order in light of that. 


The authority and obligation of this Court 
to control its order to avoid inequity 4s clear, 
and requires no further legal citation." Smith's 
reply memorandum dated September 23, 1975. 


It should be added that this Court's control of its” 


order is the only practical remedy for harm to Smith by 
plaintiff occurring during the period of the preliminary 
4njunction. It is respectfully submitted that this Court hes 
a special responsibility to act on Smith's requests concerning 
administration and continuance of the preliminary 4njunction 


order, because the requests for relief which have been made by 
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Smith concerning supervision of the preliminary injunction 
“are not of the kind that will be merged into any final 


judgment and thus capable of correction on appeal." 


International Business Machines Corporation, Petitioner, 
against Honorable David N. Edelstein, Chief Judge, United 


pt Mn atin enn ta 


States District Court, Southern District of New York, and 


United States of America FP. 2d (2nd Cir., 


Docket No. 489, decided October 30, 1975). ‘The harm being : 


caused Smith by piaintiff's abuse of the preliminary injunction 
order is essentially without remedy except exercise by this 
Court of control over its preliminary injunction order to 


prevent abuse. 


Sworn to before me this 


/¢ day of November, 1975. 


in Natsau Cou 
ate filed in New York eis 
Expires March 30, 1976 


EXHIBIT AW) | 


We scene eeineianns aie: C, <ielaeainmten: aoc: seit arenes: thts 


IGP IGS STATEN ISLAND 

£ a, I SUPPLY CO., INC. 
rs i% SEE ESS 1390 RICHMOND TERRACE 
STATEN ISLAND, N.Y. 10310 


hee “PHONE: 442-1106 
NOVEMBER 5, 1975 


DEAR a a) 
gory‘ WILL NOT SEE YOU AT 
_--THE TIDES WEEKEND. } 


ENCLOSED 1S THE EXPLANATION. 
SINCERELY, 


PLUMBING @ HEATING © COOLING © INDUSTRIAL ¢ MARINE 
SUPPLIES 
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ee » . i EXHIBIT A(2) 
CONSUMER PRODUCTS DIVISION - 825 LEHIGH AVENUE « UNION, NEW JERSEY 07083 - 2u: 686-9000 


COMA OA TERE 


November 3, 1975 


Mr. Robert Schwimer 
Staten Island Supply 

1390 Richmond Terrace 
Staten Island, NY 10310 


Dear Bob: 


We will shortly send you an A. O. SMITH CORPORATION check for 
$400 which is the ‘value of The Tides Inn Promotion social weekend, 
in which some of A. 0. SMITII's distributors will be participating. 
As you know, the trip is purely social and of no business benefit 
to the A. 0. SMITH distributors who participate. ; 


You are one of the distributors who qualifies for the benefits 
of the promotion because of a last minute liberalization of the 
cules, and we inform you of thts because we want to be scrupulous in 
being fair to you. ; 


We are not inviting you to attend The Tides weekend personally 
partly because in your letters of August 27, 1975, to Dan Hall and 
me, you explained that you have circulated to everyone in the industry 
Haat knows me a letter referring to me as a "clown," "creep," and . 
lacking fa business judysment, and also that you intended to degrade | 
me to other A, O, SMITH distributors ., | 

I know that after our attorney brought your letters to the hy 
attention of Judge Platt you stated you were sorry to circulate 
insults about my performance as an A. 0. SMITH representative, and 
gaid you wouldn't do it again, but I also know that you have actually 
insulted me to other A. O. SMITH employees. 


We wish to avoid a situation where the presence of a number of , 
A. 0. SMITH distributors may tempt you to intemperate remarks and 
think it reasonable to provide you with the cash value of a social 
weekend in order to do that. 


Very truly yours, 


A. 0. SMITH CORPORATION 
ay 


— 
in’ LEX 


Paul P. Toth 
Regional Sales Manager 
Consumer Products Division 
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EXHIBIT B 


LOUIS C. PULVERMACHER, P.C. 
ATTORNEY AT LAW [ 
4:c6 PARK AVENUE . 


NEW YORK, N.Y. 10022 
- O22 PLAZA 6-800! 


November 10, 1975 


Don Allen Resnikoff, Esq. 
Messrs. Turk, Marsh, Kelly & Hoare 
666 Fifth Avenue 
New York, N.Y. 
10019 


» Staten Island Supply Co. v. A.O. Smith Corp., et al 


2 
i 


Dear Mr. Resnikoff:- 


I have your hand delivered letter of November 7th. 
Mr.iSchwimer had been under the belief that he would be treate 
in the same way as the other distributors who made their points 
and would be invited to The Tides Inn Promotion. He made 
arrangements with the other distributors to meet them and partake 
in the joyous festivities afforded to the distributors of A.O. 
Smith. 


Due to the actions of Mr. Toth, Mr. Schwimer was em- 
barrassed and held up to ridicule. Mr. Schwimer circulated 
Mr. Toth's letter to three distributors with a hand written 
note, expressing his regrets, that he would not be able to meet 
with them as planned. I am quite surprised that Mr. Toth 
should take offense and that you should dignify his chagrin, in 
having his statement circulated. Mr. Schwimer did not circulate 
the letter to the distributors of Smith. He sent it te three 
distributors as stated. 


So far as my prior knowledge of the matter, I must 
respectfully suggest that it is impertinent to request such 
information, as well as the fact that it is a confidential 
communication with my client. 


Vexsy we gat 

*> Pec Go Jt Cn hitger tin me 
Lovis C. Pulvermacher 
(Dictated but not read) 


CONSUMER PROOCUCTS 
KANKAREE, MLLUNOIS U.S.A. 6090! 


P.Q- BOX 4354 
~ CHURCH ST. STATION 
NEW YORK, NoYes 10249 


STATEN ISLAND SUPPLY COMPANY 711 OF 4820 can’ 9"30°75 sses__} 


\ 


1390 RICHMOND TERRACE Xx 


STATEN [SLAND NY 10310 ; CODES PROOUCTS 


O-OVERPAYMENT 
L 3-UNAPPLIED CASH DOMESTIC WATER HEATERS 


i 
| ‘SHORTAGE a 
} 8-INVOICE 
‘ 9-CREOIT MEMO 
| oa] “coe [out gate creo 
“1:17! 75] 9538 
- 4 17! 75| 9995 
: 4'17! 75/9995 
; 7:17) 75] 7175081270 
j 7:17! 75| 7175081260 
| 7:17: 75| 7175144760 
8:19! 75| 10525 
8:19! 75| 10525 
! 9! 93! 75] 7175226540 
; 9:95: 75! 7175165821 
9! 05! 75| 7175220730 
9:09! 75] 718492 
7175211150 
7175243260 
TI7S2L1151 
10652 
712961304 
7175225310 
7175249740 
7175249750 


2-15-75 180.00|-***" 

5-15-75 270.25): 

5-15-75 270.00|seerre= ic 

se s , ; aid 
8-15-73 213.50) 5% nga 
8-15-75 3: 39 wWiet PPY i hed oat. 

9-15-75 309.62|59, kée MlK* 

9-15-75 $49.53 Ket wvt0e Bs 

0-16-75 705500 SSS aaa ae ta 
10-16-75 388.12 
10-16-75 1-030.60 


SHONO VAD HLL HHLLS 


eens 


10-16-75 102509.01 
19-16-75 $92.10 
10-16-75 C79e15 
10-15-75 2240721 


10-16-75 59177242 
10-16~75 1,110.90 
10-16=75 455.95 


* $e Scr’. 1 ek ONL iS St BOR POum © 269 Mev. 12 


CONSUMER PRODUCTS 
KANKAKES, MUNOIS U.S.A. 60901 


PeOo BUX 4354 
CHURCH ST. STATION 
NEW YORK, NaYe 10249 


STATEN ISLAND SUPPLY COMPANY M2 US" 4820 oae___9G2 3075 pace 2 


CODES PRODUCTS 
C-OVERPAYMENT 
SLUNAPPLIED CASH ; pomesne wares HEATERS 
4-SHORTAGE COMMERCIAL WATER HEATERS 
$-DOWN PAYMENT HEATING PROOUCTS 


B-INVOICE 
@-CREOIT MEMO 
10-16-75 


10-16-75 
10-16-75 


29,589.78 


« 


October 27, 1975 


Fa. Rehort iM. Echvirar 

fteben Istand fvpply Company, Ine. 
120 Richroad Terrace 
Staten Island, Yow Fork 1.0216 


Rare Mel Seleiners. 


¥e beve receives your Gctober chee? and Cind it afta net 
Lacluse pagnent ef coen decuctions totaling $4,578.91. 


We eccin ore xeyucehing oeyment of theo foore and Es 
copy of this lettor ars referring them to legal counsel 
for appropriates action, 


Yary teoly yours, 


RO, SIEIT Se rperation 
Consuners Profucts Divisicn 


bt Te. ee 
G =. Prers 


oe. 78 fe se << 
Cw ht te nagar 


CiUsic 
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SUPPLEMENTAL AFFIDAVIT OF DON ALLEN RESNIKOFF 
IN SUPPORT OF ORDER TO SHOW CAUSE SWORN TO 
JANUARY 5, 1976, AND EXHIBITS A-B 


UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


STATEN ISLAND SUPPLY COMPANY, INC., 

SUPPLEMENTAL AFFIDAVIT 
Plaintiff, IN SUPPORT OF ORDER TO 
SHOW CAUSE 
- against - 

75 Civ. 461 

A. QO. SMITH CORPORATION, EQUIPMENT 

DISTRIBUTORS CORP. and BROOKLYN 

UNION GAS COMPANY, 


Defendants. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) 


I, DON ALLEN RESNIKOFF, being duly sworn, depose and 
say that I am a member of the firm of Turk, Marsh, Kelly & 
Hoare, attorneys for defendant A. 0. Smith Corporation ("Smith") 
and make this affidavit in support of Smith's motion, brought or 
by order to show cause, to dissolve the preliminary injunction. 

1. Attached hereto as Exhibit A(1) is, upon informa- 
tion and belief, a true copy of letter from Wolfgang Klebe to 
defendant A. 0. Smith Corporation with enclosures (Exhibits A(2: 
and A(3) annexed hereto). Also annexed hereto as Exhibit B is 
a copy of a warranty replacement report for the replacement of 


Mr. Klebe's unit, Serial #750671M2i382, which was submitted by , 
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plaintiff to Smith, as set forth in the Affidavit of Daniel 
V. Hall, sworn to September 11, mere previously filed in this 
action. 

2. Plaintiff has admitted that the annexed warranty 
report was falsified, but has claimed that such falsification 


was the result of an attempt to cover up the fact of sales made 


by plaintiff outside of Staten Island and the result of a lack 


of knowledge as to the identity of the end user. (Affidavit of 


Robert Schwimer sworn to September 18, 1975.) 

3. Mr. Klebe (identified in the warranty report as 
"Mr. Veri") does not reside outside of Staten Island, and, as 
his letter demonstrates, his identity was known to plaintiff. 
(The warranty report clearly relates to Mr. Klebe's unit: the 
copy of the guarantee enclosed with Mr. Klebe's letter [Exhibit 
A(3)) wed the report prepared by plaintiff show the same serial 
number for the heater which was replaced.) 

vet, the unescapable fact si that plaintiff falsified 
the warranty — covering ig aon’ involving Mr. 
Klebe, clearly known to plaintiff to be a Staten Island resident]. 

h. The falsification of a warranty report involving 
the sale of a Smith product on Staten Island and involving an 


end user whose identity was known to plaintiff demonstrates that 
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there are other reasons for the cover-up engaged in by plaintiff 
which go far beyond plaintiff's claimed fear of termination for 
selling outside of Staten Island. . | 

The use of a falsified doneumey mame on plaintiff's 
warranty reports precludes the usual follow up letter of Smith 
to the consumer, the obvious purpose of the Smith follow up a 
letter being to unearth distributor wrongdoing. 

Does plaintiff frequently impose charges on the con- 
sumer for the replacement heater which violate Smith's warranty 
administration? (See testimony of Paul Toth at preliminary 
injunction hearing, Transcript, p. 64, line 9 through p. 65, 
line 12.) Plaintiff's falsification program precludes an snsuer, 


except it is clear that plaintiff's warranty falsifications 
during the preliminary injunction period have the purpose and 


effect of harming Smtih. 


n Allen Resnikoff 


Sworn to before me this 


s™ aay of January, 1976. 


t ee “Sieg 
Wolfgang Klebe ae mus ‘. 
U. S. Representative : 


international Fre'ght Ferward-=g Organisation with pltices in: 
Aachen Abidjan Alicanie Az.t:0°g3m Ancona Anv aca Antwerpen Athinai 
. Augsburg Baghsad Core. we Bangko« Barcelona Basel Basran 
BeircvBeyroutn Berin 6- Zao Girmingza.n Bogota Bologna Bonn 
-Bradiord Braunsshwe.7 6 remen Bremerhaven Bristol Brvaciies/ 
Brussel Buenos Aires C2'22-y Case Town Caraczs Charlos4 Chiasso 
Chicago Djulfa Ouroan G igart E¢menton Firenze Frannturt Fun 
A. 0. S ith c ti oa ba Guacela: agen Hamourg Matence Hannover Harwich 
ing Kong Houston tren ul Jeccah Jonannesburg Kadul Kaonsiun 
3 - Smit orpora : tiais : Karachi Karisrune Kasset mshar Kiel Kosienz Kolo Kuwait Lecester” 
Consumer Products Div. Le Havre Lima Lisbca Livercczt Loncon Los Angeles Lubeck Luxembourg 
Madrid Mane: ester Maru'a t’2nnne:m Me'nourne hiexico Liviard 
PERMAGLAS ny : Mombasa Moncrangiadazsn tecnterrsy Montevideo Montreal Munchen 
< * ts Inster Nairoci New Yo-% sery Osaka O3!0 Ottawa Pans Passau 
Kankakee ? j ; : Port Elizabeth Porto Quet yenssurg Rio ce Janeiro Roverdam 
ae iF Ssarbrdcken Saizdurg Sa-si250 ce Cri!s Sao Pauia Singapore Stuttgart 
Sydney Taipei Teheran Thessasomixi Tokyo Tonno Toronto Tneste Ulm 
Valencia Vancouver Vento Villrgen Wien Winnipeg Wuppertal Zurich 


New York 
June 23, 1975 


Gentlemen: — 


Subject: Replacement of A. O. SMITH Electro Heater 
due to leaks 
The model No. PEN 40, instailed on Jan. 20, 1969, had to be 
replaced due to water leaks on May 28th, 1975. Due to the 
Ten Year Guarantee - as per attached Form No. 38361 - the 
- water heater has been replaced by the company JAMES J. BRADY 
PLUMBING CORP., 293 Victory Boulevard, Staten Island, N.Y. 10301. 


.. Above mentioned Plumbing Corp. had to pay $ 35.00 on freight 
charges to a local dealer, the company Staten Island Supply 
Co., 10310 Richmond Terrace. ‘ Pe 

‘ 

Despite the fact that ~ as per the Ten Year Guarantee - 
" All replacements shall be F.O.B. cats at destination, and the 

. purchaser shall be liable for local delivery charges ", a Gentleman 
by the name of Mr. Schwimmer of the Staten Island Supply Co. indi- 
cated’that the Plumbing Corp. had to pay freight charges from the 
factory to New York, otherwise I would have to pick up the water 
heater myself from the factory. ; 


Please note that the Plumbing Corp. picked up themselves the water 
cheater from the dealer and they took care of the removal of the 
damaged unit. ‘ aes 


I feel that the policy of the Staten Island Supply Co. is not in 
accordance with the guarantee terms of your company. 


« @@@C0C808 er 
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EXHIBIT A 


Page Two 
June 23, 1975 
A. O. Smith Corp. 


. 


 % ? 


I kindly ask you to correct the handling of your dealer in 
order to keep up with your fine reputation. ; 


As the Plumbing Corp. had to pay $ 35.00 when picking up “the 
replacement unit, I will pay this amount to the Plumbing Corp., 
expecting, however, an adjustment from either ‘you or the Staten 


Island Supply Co. 


Attached hereto please find a copy of the Ten Year Guarantee, 
as well as a “copy of the bill from the James J. Brady pee 


Corp. 


° 
@ 


Looking forward to hearing from you soon, I 8 


oe ts hy yours, 


“Wot / g Xi 


Encs. 


ec: James J. Brady Plumbing Corp. 
cc: Staten Island Supply Co. 
1390 19339 Richmond Terrace, 
Staten Island, N.Y. 10310 


“~ 
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JUTTA KLERE 
WOLFGANG KLEBE 
27 FORT HILL CIRCLE STATEN ISLAND, N. Y~ 1030! 
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ton <Panit af Peat ee 
Zz 


»ORDER OF. 
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2 Lyttle lllod Pastis xe ot d 
j ; MARINE MIGLAND Bank 
LP 140 BROAGWAY, NEW YORK, ¥. ¥. 10018 
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CIDRALTAR 7-4148 
: LICENSZ NO. 0238 


aii JAMES J. “BRADY PLUMBING CORP. asap tok 
i cial ts eno ae" 3 -.’ PLUMBING AND HEATING 
Penile ll ie bl ae Rte |? SPECIALIZING IN REPAIR SERVICE 
VWolfeang Nlebe "+ 393 VICTORY BOULEVARD 
For’. !iil1 Cir. ++ | STATEN ISLAND, N. Y. 1030! 
mo Nef. LO3CL 2 : 


ADER KO. 25715 


Replace eo Smith electric heater. Z. 
Rewasher bath hot water faucete 


40 gal. replacement heater ? 
¥" “atts relief valve ane, 
3x2" brass hushing ORS: 
3x6" te nipple 
Pag elhow 
Yonee ef . nipple 
Rem-iiu seat 

Gibb washer & screw 


je L Material 
sey Service 


® 
= oS ase 


= Freight chge 


fe ies Bee es “= 
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dues ea AVE APVER STATCHENT DATE ky 


Gen Year Guarantee 


This certificate proverly filled cut shall constitute a guarantee aad 
agreesent between A, O. SMITH Coiporation and the owner as 
foliows: ‘ 


. 
o “an 
oa 2k x 
re 


“e 
‘ ¢ gh oe use ae AS ais 
a ctr ae “sts ct ce le Ditactinae Gem atetinme a Say 
. eis 


ah de ale aaind 


a] 


ars + pa - 
5 
\ 
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ff within one year after origina! installai.un of water heater any 
part x porticn shall prove uzen examination by the: Corporatica 
to be defective in material cr weramanship, the Corporaticn will 
fepsir cf exchange such part ci portion, at cut optica, if the 
glass-liced stee! tank in the heater feaks due to rust, cortosicn 
of otter chemical action of water within the first len years after 
ctiginal instalfation of the Kester, the Corporation will supply a 
complete new heoter, of equiva.ent size and grade, and then Cur- 
tent model, The replacement neater would be furnished with 2 
guafantee extension sufficient {2 cover the unexpired portion c 
the wiginal installation. i ge 
All teplacements shall be F.0.9. cars at destination, znd the 
purchase shail te tistle for Iscat delivery charges, temoval and 
installation costs. Tee 


is ei: 
Site we. bee 
: eee) rape 
tJ if vo wes 
—— 


. 


‘ 
we Bee os #0 Ss 


RN ORS RAR PSE" Ne omen —p a Tene NT me, 


’ 
re 


whe ma na 
oa ae nity ® betas 


This guarantee shall apply only while the heater remains installed 

in its ctiginal location in eccorcance with local plumbing and 

building ccdes, ctdinznces ana regulations, where such instal-_ 
lation includes a pressure relief valve and a temperature telicl 

valve, cf a combination press.r2 anc temperature teliel valve, cf 

a pressure elief valve and 2 high temperature enefgy shut off 

device, znd when the heater hes teen used only (a) al temoer2tuses 

not exceeding the maximum seit: of its thermostat; (b) at ordinary 

tap wale: pressure not exceecir2 pressure satings shown on the 

heater and (c) fcr DOMESTIC 7uiposes. ‘ 


THIS GUARANTEE IS LIMITED TO A PERIOD OF THREE YEARS 
FRO' DATE OF ORIGINAL INSTALLATION WHEN THE WATER 
HEATER HAS SEEN USED FC? COMMERCIAL, INSTITUTIONAL, 
HIDUSTRIAL OR ANY OTHER SON-DOMESTIC PURPOSE. 


* 


cameos PROT EE! © RS ©; * 88) ERD mmn TE ae gee 
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Any accident to the water hester, any misuse, abuse of alteratica 
of it, any operation of it in a vcdified form, of any attempt to re- 
pais lezxs will void this guarentee. eos ‘ 

No other guatantee of warranty, either expressed cr implied, Kas 
been of will be nade in dehef of the Corporation with respect to 
the healer or the instaslatica, eseralion, repair ct replacerient ot 
the healer, The Cesporaticp sral{ nut-be fadie by virlue ef tis 
guarantee of otherwise i ca to any persons of property. 

This guySit -e apilics only to MODEL PEN 


t 
Model No. 


MANKAREE, ILL. ‘ <a feat : geen: f 
[dete frcteat beso 3H Ap ipl os eee i al eS ge iMe va gas: 
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A henerys — EAR oem PO 0 MeL A i < . . . ; A . 

CHIN sit Neate VinkpVene dwaebeear: ah fp 4 wat Aveo: ts Pe CRERCE Wats 
ns Scat line car la cnaceahennTe Aid iP a aie mae oe : e : a a Foe MAUMTENARCE, ADT 
Sy yak: By Oe ee Bon at MENT OR SERVICE 1S - 

‘i selina: ; 
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DOCUMENT FOR FILING DATED JANUARY 5, 1976 

(COPY OF LETTER OF LOUIS C. PULVERMACHER, ESQ., 
ATTORNEY FOR PLAINTIFF, TO DON ALLEN RESNIKOFF, ESQ., 
OF TURK, MARSH, KELLY & HOARE, ATTORNEYS FOR 
DEFENDANT A. O. SMITH CORPORATION, WITH ATTACHMENT) 


LOUIS C. PULVERMACHER,P.C. 
ATTORNEY AT LAW 
410 PARK AVENUE 


NEW YORK, N.Y. 10022 
2tB PLAZA 8-800! 


’ 


December 9, 1975 


Don Allen Resnikoff, Esq. 
Messrs. Turk, Marsh, Kelly & Hoare 
666 Fifth Avenue 
New' York, N.Y. 
i 10019 


Staten Island Supply Co. v. A.O. Smith Corp., et al 
{Report of Consumer Sales by Sisco) 


Dear Mr. Resnikoff:- 


For the period May 1 through October 31, 1975, 
Staten Island Supply Co., delivered 120 units, 15 of which 
were warranty replacements. Direct sales including warranty 
replacements were 43 units to consumers on Staten Island, 
making original total sales 28. 


Sales on ‘a wholesale basis to the trade were 77. 
There were no consumer sales off Staten Island, in the 
areas of New York City, Long Island, New Jersey and Connecticut. 
All sales into such areas were to plumbing supply houses only. 


I enclose herewith a detail of the consumer sales 


on Staten Island, together with the detail of trade sales in 
Staten Island from May lst through October 3lst, 1975. 


truly yours, 


LCF/rr 
Enc. 


ce: Vincent A. Catoggio 
United States Magistrate 


ATTACHMENT TO COFY OF LETTER OF LOUIS C. 
PULVERMACHER, ESQ., ATTORNEY FOR PLAINTIFF, 
TO DON ALLEN RESNIKOFF, ESQ., OF TURK, 
MARSH, KELLY & HOARE, ATTORNEYS FOR A. 0. 
SMITH CORPORATION DATED DECEMBER 9, 1975 


A. O. SMITH SALES RECOKD: MAY 1, THRU OCT. 31, 1975 
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MEMORANDUM AND ORDER OF PLATT, D.J. 
DATED JANUARY 15, 1976 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


STATEM ISLAND SUPPLY COMPANY, INC., 
75 Civ. 461 


MEMORANDUM AND 
ORDER 


Plaintiff, 
-against- 
A. 0, SMITH CORPORATION, EQUIPMENT January 15, 1976 
DISTRIBUTORS CORPORATION and 
BROOKLYN UNION GAS COMPANY, 


Defendants. 


‘PLATT, D.J. 


By order to show cause returnable September 19, 
1975, defendent A.O. Smith Corporation ("Smith") moved for 
an order dissolving the preliminary injunction directed by 
the Court herein in an order dated May 1, 1975, and by 
notice of motion returnable October 10, 1975, said defendant 
moved for an order pursuant to FRCP 37(d) striking plaintiff's 
complaint and dismissing the action with prejudice. 

At the request of counsel for Smith sea without 
objection from counsel for the plaintiff, on December 23, 
1975, this Court referred these motions to Magistrate 
Vincent A. Catogsio, pursuant to General Rule 25.1 of this 


Court and 28 U.S.C. § 636(b)(2), for hearing and report. 


Memorandum and Order of Platt, D.J. 
Dated January 15, 1976 


‘ Defendant Smith's motion to dismiss was based on 
the ground that plaintiff had willfully failed to serve 
answers or objections to written interrogatories. This Court 
notes that answers under oath were served on December 16, 
975. 

In ‘a seven page report to this Court dated 
January 8, 1976, Magistrate Catoggio concludes that "it is 
my opinion that A. 0. Smith has failed in its efforts to 
show the existence of new facts such as would justify 
dissolution of the preliminary injunction g~ 2d herein 
under date of May 1, 1975". 

In view of the foregoing and on the basis of the 
Magistrate's report, defendant Smith's aforesaid motions 
must be and the same hereby are denied. 


SO ORDERED. 


yr eae es 


US .Dsd 6 


REPORT OF MAGISTRATE VINCENT A. CATOCGIO 
TO PLATT, D.J. DATED JANUAHY 8, 1976 


Od POO v2.@ 


« NITED STATES GOVERNMENT 


/Aemorandum 


HONORABLE THOMAS C. PLATT oe 8 6 
United States District Judge patEgenvary 8, 197 


Vincent A. Catoggio 
United States Magistrate 


“ sunject; Staien Islane@ Suppiy Co., Inc. v. 


A, Ov Smsth, et ai. 
Civil Action No. 75 C 461 


Your memorandum dated December 23, 1975 refers to me 
for report, the pending application of A. 0. Smith to dissolve 


the preliminary injunction herein and other kindred matters. 


At a conference held January 6, 1976, with the attorneys 
for the several parties, A. 0. Smith submitted a brief to me 
together with a bound volume of all papers including briefs which 
earlier had been submitted in support of its motion to dissolve 


the injuncticn, with the nest that I make a report to you. 


Accordingly, I deal with the points discussed in Smith's 


prief submitted to me, seriatim: 


1. Plaintiff's public disparagement of Smith 


employees i.e. a single letter called them "clowns anda creeps” 


and accused them of "lack of business knowledge”. 


Tnis is an isolated occurreiice not repeated to my knowledge. 
Sometime ago the plaintiff was cautioned to cease and desist which 


it has done. 
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Report of Magistrate Vincent A. Cato io 
to Platt, D.J. dated January 8, i976" 


HONORABLE ‘THOMAS GC. PuAre passe Two 
United States District Judge January 8, 1976 


2. Submission to Smith of warranty reports giving 
fictitious names and addresses of owners of Smith water heaters. 


=n the climate created by the Smith Company, the plaintiff appears 
wo have been unwilling to give Smith true names and addresses Of 
4¢ts customers who made claims under warranties and as Smith says 


in its brief P. 8 


"plaintiff does nov want the end user to 


receive Smith's usual follow up communications . - _" 


Smith has not charged that it has been directiy defrauded of any 


money oy this practice. Plaintiff's counsel has been advised that 
this practice must stop immediately and he has given assurance that 
jt will. 


3. Plaintiff's objection to payment of service 


costs as per agreement recited in this court's memorandum decision 
dated May 1, 1975 (P. 7)- 


and 


4. Plaintiff's taking and retaining improper 
& 
deductions from amounts due Smith. 


On my insistence all payments have been made to Smith in accordance 
with its cnarges, alveit "under protest" ana I see no valid reason 


for complaint on this score at this time. 
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Report of Magistrate Vincent A. Catoggio 
to Platt, D.J. dated January 8, 1976 
( 


HONORABLE THOMAS C. PLATT Page Three 
United States District Judge January 8, 1976 


5. Plaintiffs dilatory tactics in failing to 


proceed with discovery. 


It ill becomes Smith to make this complaint. Smith's 
attorneys several times refused in my presence to produce any 
corporate officer of Smith for an examination before trial unless 
and until tne piaintiff answered Smith's written interrogatories. 
Smith's interrogatories are as complex and complicated a puzzle 
as any jig-saw that my be contrived and Smith's attorneys have 
been most unelastic in their demands concerning these interroga- 
tories although we have conferred on them for several hours on at 
least three occasions. 


‘4 


Reference to interrogatory No. 8 will demonstrate the 


problem: 


"8. With regard to the allegations of paragraph 
10 of the Complaint that "heretofore on an unknown date plaintiff 
offered to sell boilers and heaters to defendant GAS COMPANY", 
state 

(A) the approximate date each alleged offer took 
place; 

(B)(1) who made each alleged offer on behalf of 
plaintiff, (2) who at "GAS COMPANY" allegedly was informed of 


each offer, and (3) what response, if any, was made by "GAS 


COMPANY" to each alleged offer. 226 
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Report of Magistrate Vincent A. Catoggio 
to Platt, D.J. dated January 8, 1976 


* 


HONORABLE THOMAS C. PLATT Page Four 
United States District Judge January 8, 1976 


(Cc) the identity of each document @ oral communi- 


cation which refers or relates to each alleged offer, or represents, 


contains, constitutes or reflects it, or resulted from st” 


The plaintiff answered: 
See 8C. 


B. (1) Robert Schwimer 


(2) Brian O'Toole - received plantiff's 
first bid. Gordon C. Griswold, 
President, replied in writing. Marty 
Gibbons also replied in writing. Bob 
Keriensky. 


The Brooklyn Union Gas Company 
acknowledged receipt of one of the 
letters and Mr. Keriensky orally 
advised the plaintiff that no business 
would be given regardless of the 


attractiveness of the offer. 


C. The dates of all written bid quotations or 


revised bid quotations made to Brooklyn Union Gas Company by 
plaintiff are as follows: 


(1) June 23, 1972 
(2) December 18, 1972 
(3) February 1, 1973 
(4) June 7, 1973 


(5) June 18, 1973 
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Report of Magistrate Vincent A. Catoggio 
to Platt, D.J. dated January 8, 1976 


HONORABLE THOMAS C. PLATT Page Five 
United States District Judge January 8, 1975 


(6) January 15, 1974 
(7) April 4, 1974 
(8) June 21, 1974 
(9) August 5, 1974 
(30) March 5, 2975 
(11). April 20, 1975" 


A. 0. Smith ig not satisfied with these answers and says 
that when the word "identify" is used the plaintiff must apply one 
of the four definitions of the word and match up the names given in 


B with the dates given in C. 


Thus Smith's interrogatories and the manner in which they 
are being dealt with are reminiscent of the evils in the old Equity 
Rules which the Federal Rules of Civil Procedure were intended to 
eradicate. Such complex and complicated interrogatories and dis~ 
covery which inevitably lead to protracted wrangling hardly insure 
the "just, speedy and inexpensive determination of every action" 


contemplated in F. R. C. P. I. 


Animosity between Smith's employees on the one hand 


(Toth affidavit tab 11) and officers of the plaintiff on the other 
(Robert Schwimmer affidavit tab 8) has spilled over onto counsel 
so that both make abrasive utterances such as that of Smith's 
counsel in a letter to me dated Siptanber 5, 1975 (attached to 
reply affidavit of Don Allen Resnikoff - tab 10): 


Report of Magistrate Vincent A. Catoggio 
to Platt, D.J. dated January 8, 1976 
{ 


HONORABLE THOMAS C. PLATT Page Six 
United States District Judge January 8, 1976 


“the court's shotgun marriage of Smith and 
plaintiff by preliminary injunction is not happy, and ought not 


to be prolonged”. 


Plaintiff's attorney, at my urging, and after I pointed 
out to Smith's attorney that his client very well may become liable 
for all fees of plaintiff's attorney in tnis case, agreed to review 
carefully his answers to Smith's interrogatories and give answers 
fully and in the most minute and specific detail as required and 
without regard to the time that would have to be devoted to the task 
in doing so. Plaintiff is to comply by Janwry 28, 1976. 


Theexamination before trial of Smith's officers is 
scheduled to begin on February 5, 1976 by agreement. 


Plaintiff has arranged to examine Equipment Distributors 


shortly and it has made extensive discovery of the records of 


Brooklyn Union Gas. Plaintiff's corporate officers long since have 


peen examined by Smith. 


In the light of the above it is my opinion that A. 0. 


Smith has failed in its efforts to show the existence of new facts 


Report of Magistrate Vincent A. Catoggio 
to Platt, D.J. dated January 8, 1976 
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HONORABLE THOMAS C. PLATT Page Seven 
United States District Judge January 8, 1976 


such as would justify dissolution of the preliminary injunction 
granted herein under date of May 1, 1975. As was said in American 
Optical Co. v. Raytex Corp., 291 F. Supp. 502, 510 (S.D. N.Y. 1967) 
Tenney J. effirmed 394 F. 2d 155 cert. denied 393 U. S. 835, a 


modification or dissolution of an injunction 


“requires a showing of changed circumstances s0 that 
continuance of the injunction is no longer justified and/or because 
4t will work oppressively against the enjoined parties ..- -« In 


the absence of such a showing, the injunction will not be éisturbed.” 
Again quoting from 78 Harvard Law Review 994, 1084 (1965) 


"a party must demonstrate that the hardships which the 
new conditions work on him are severe in relation to those that 
would be suffered by the other party if modifications were to be 


granted." 
I find nothing herein which fits into this category. 


Respectfully submitted, 


) ape ane . 
eT ae 


United States Magistrate 
Eastern District of New York 


